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Summary form of Libel and Proceſs for 
the Baniſhment of a Popiſh Prieft, 537 
Can he be Executed on returning to 
Britain, without a new Conviction 1 
and Sentence? n . 538 
Conditions required of an Epiſcopal FP... 
tor by the Toleration Act. He muſt | 
bave Letters of Orders, duly recorded, 
from an Engliſh or Iriſh Biſhop, 540 


2x75 


F He k tke the Oaths to e 8 


ment, and record a Certificate there- 
of, bearing a deſcription nd Ld Meet- 
| inghouſe, 2 os — oY | 


He muſt Pray for the King by yarns, 


and the Royal Family, 's 42, 


ſemble, l the Members of the 
Family, R Bp 843. 
Intruſion into Churches was made a 
point of dittay by Statute 1695, ch. 22. 544 
The Charge for it lies though no vio: 
lence have been committed; and 
though the Pariſh Miniſter have not 
been excluded. from the. Church, 5 8 
| though the Living be vacant, 345 : 
It is committed by Aſſumption of any 33 
part or article of the Paſtoral function, 547 5 
If the Intruder have a colourable . 
to the Living, he is not Guilty, 548 | 


| And the Statute does not apply to the 


continuance in the Paſtoral functions 


after depoſition, 4 _- 549 5 | 
| Such as aſſiſt the Intruder are e puniſh. 55 


able, — _ 80 
Of the competent Judge and Proſecutor 
for Intruſion, — . Ser 5 
Simony if a point of dittay. Wg 


its meaning in our practice. Laus ; 


with reſpect to it, — . Ss 
Witcheraft puniſhed by the common 8 
cuſſom of Europe, PR 554 


Puniſhed with Death by a Scots REG $55 


| Grounds on which the charge of Witch 


craft was received in practice, 465 : 
Method of Inquiry in ſuch Caſes; and 


nature of the Evidence admitted. 558 | 


Proof by confeſſion 'of Party—was often - 


procured by Torture, . 360 
All proſecution for W itcheraft . | 
den by Ow FF 
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I NOW offer to the Public, the ſubſtance of thoſe obſerva- 
tions an the deſoription and puniſhment of Crimes, which, 
in the diſcharge of my duty, as Profeſſor of the Law of 
Scotland in the Univerſity of Edinburgh, I have for ſome 
Fears had occaſion to deliver, as Part of a courſe af Aca- 
demical Lectures. And When I give them this form, for 
which I cannot plead the ſame obligation, I am ſenſible that 
ſome apology is due to my countrymen, and more eſpecially 
to my Brethren at the Bar, for the boldneſs of the under- 


11 N one, 1 and Hon aringial. excuſe, I hope to be 


EH 5 ſome meaſure anticipated by ;the reader. It is this: That 
I am not profeſſing to give him new light on a ſubject which 


has been already handled by accurate and able authors; but 


am only introducing him to the elements of a part of our 
practice, upon which, important as it is, the lawyer may 
almoſt be ſaid to be ee ane > priced Authority, to re- 
| ſort to. | 


Warn I I fog , I am a far from er 4 know indeed 


Nele 5: 1195 not 
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not a bene of juſtice, would reſtrain me) to depreciate the; me- 


rits of the 7. reatiſe concerning the Law of Scotland in Matters Cri- 


minal, publiſhed in 1678, by that eloquent and ingenious law- 


yer, Sir George Mackenzie. Certainly, whatever may be its 
imperfections, his work was a valuable preſent to the lawyers 
of his day; and this I may ſafely ſay, that if we were poſſeſſed 


of any general ſyſtem applicable to the practice of our times, N 


and written with the ſame learning and ingenuity, or contain- 
ing the like detail of the judgments of Court, and of the rules 
of our municipal cuſtom, the preſent publication would never 
have ſeen the light. But it is well known, that with the ex- 
ception of Maclaurin's Criminal Caſes, and thoſe ſince pub- 
| liſhed by Mr Arnot, which are but a partial ſelection, and 
do not propoſe to give any general expoſition of the ilaw, 

later times have added almoſt nothing to our ſtock of know- 
ledge in this department. It is true that Erſkine, in his va- 
luable Inſtitute of the Law of Scotland, profeſſes to treat of 

the rules as well of our Criminal as of our Civil Practice. 

But of this part of his work, which at any rate is much too 
brief to be of any material ſervice in real buſineſs, I may 
be allowed to ſay, (for in this I am not pretending to lead, 

but am following the public opinion), that it is not of the 


ſame high authority as the other; nor has been formed upon 
the ſame accurate and extenſive reſearch into. the records 


and deciſions of Court, which are the only key to the pe- 
culiar practice of Scotland reſpecting crimes. The ſame re- 
mark is no leſs applicable to Mr Forbes's Inſtitute of the Cri- 
minal Law; which is little more than a ſet of haſty notes of 

the contents of our _—_— without any RY into what | 
Has been argued or decided. 


THnvs, on the whole, PI lene, "ny" to gain * 8 
ledge of this, ad the ——— and * intereſting part 
of = 
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of his profeſſion, from the peruſal of one work, compoſed up- 


_ wards of a century ago, and in times ſo very different from 


the preſent, that, even if it were in every inſtance an accu- 
rate and faithful delineation of the law and practice as they 


then ſtood; ſtill it would be found to give a very defective, 


and often erroneous account of what is now the law, and 
to require a very ample commentary, to accommodate it to 
the uſes of our "Fo: 


'Turs with not appear carpal ds to one who conſiders the 
great change which has happened ſince the time of Sir 
George Mackenzie, in the manners, and temper, and way of 
thinking of the nation; by which the ſtate of its Criminal 
Law, and its application to real buſineſs, muſt always, in a 

great meaſure, be affected. For although, in any tolerably well 
governed country, the deciſion of an individual caſe ought, 
and in general does depend, not on the wiſhes and feelings 
of the people, or any part of the people, with reſpect to the 
| perſons concerned, but ſolely on the letter of the law and 
the ſtate of the fact; yet the general ſpirit of that law will 
always, in ſome meaſure, be bent and accommodated to the 
temper and exigencies of the times; directing its ſeverity 
_ againſt thoſe crimes which the manners of the age breed a 
direct abhorrence of, or which the preſent condition of the 
people renders peculiarly hurtful in their conſequences to 
Private or to public peace. The method, too, of detecting 
_ crimes, and of carrying on the trial, muſt be affected by the 
manners of the people; ſince the courſe of proceſs will na- 
turally vary, according as there is more or leſs danger that 
| Juſtice will be perverted, or fruſtrated, by falſehood and 
corruption, by private malice, or by th rancorous animo- 


_ tity of civil diſſenſions. 
| Fs 5 | THE 
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Tux law of civil rights undergoes its changes too, as the a 
ftate of a people in regard to its political fituation alters 
but the changes are never ſo rapid, nor ſo extenſive, as in 

the criminal juriſprudence. One ſtrong reaſon for which is, 

that with reſpect to the former, although it may often be 4 
ſubject of inquiry to the underſtanding, whether one or 
other practice be the more expedient; yet in the greater 
number of caſes, our moral feelings are altogether indiffe- 

rent; which they never can be on a queſtion whether 
a particular action or courſe of conduct is or is not a fit ob- 
ject of puniſhment. There are ſome of our civil inſtitu- 
tions, which perhaps might be altered with advantage ; but 

fill there is no feeling of diſlike or abhorrence of the per- 
ſons who enjoy what the preſent law gives them; nor any 
very ſtrong ſympathy and compaſſion towards thoſe/ who 
are deprived of ſome advantages, which, on a different plan, 
might have fallen to their lot. And thus the practice of old 
times extends to the preſent; without giving us any ſhock or 
uneafineſs. Now, it is quite otherwiſe in the matter of 
crimes. Take; for inſtance, the caſe of witcheraft. The 
poſſihility of ſuch a crime was once believed; and the me- 
thods of detecting it were alſo thought to be properly, and 
even ingeniouſly, contrived. But we have recovered from 
this ſtrange and miſerable delufion : and I ain ſure it will 
not be diſputed, that even if the ſtatute which forbids any 
proſecution for this erime had not been enacted, yet the 
manners and temper of the age would effectually have 
abrogated the ancient law; afid would have ſuffered no 

ſuch trials to be attempted, as our anceſtors, at no very di. 
| frant it period, often Wiegel without ane i 
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| From: this. natural correſtonderice between the ſtate of 
4 tha Criminal Law, and the condition of the people as to its 
manners and ways of feeling, it will eaſily be underſtood 
_ why Sir George Mackenzie's treatiſe ſhould be defective in 
its application to our preſent practice. For at the time of 
its publication, this country had advanced but little in any 
ſort of improvement; and indeed, whether we conſider it 
with reſpect to the adminiftration of its Government, its 
internal diſcipline and ceconomy, or the opinions, temper, 
and habits of the people, it was at that time —_— remote 

: from what Scotland has ſince become, 


Io this penury, tee of 1 having, in the 
courſe of my duty as Public Teacher of the Law, particularly 
direRted my attention to the department of Crimes; and ha- 
 ving gone over the whole ſeries of the Books of Adjournal, (for 
ſo the records of the Court of Juſticiary are called); I hope 
I may at leaſt be excuſed for the attempt of ſaving others 
the labour of the like reſearch, for which not many 
perſons can be ſuppoſed to have either leiſure or inclina- 
tion. Bat HE HOKE 310 $row 5; - 


Onux other motive, and I traſt not an unworthy: one, has, 
I coufeſs, thus far at leaft had weight with me, that it has 
determined me to make this publication earlier, than per- 
haps I ſhould otherwiſe have been diſpoſed to. I mean the 


ulrſire of reſcuing the law of my native country from that 


ſtate of declenſion in the eſteem of ſome part of the public, 
into which, of late years, it ſeems to have been falling; 
_ owing, Lam perſuaded, to this more than any other cauſe, 
that they are ignorant of what it really is. This diſpoſi- 


dien in particular, * in choſe 2 references to 


- - "he 


ject. 
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the Criminal Law of England, and thoſe frequent and extrava- N 


gant encomiums on the Engliſh practice, in preference to our 
own ; which, in any point where the two differ, is calumniated 

as rude and barbarous, nay. is ſometimes even ſpoken of as 
grievous and oppreſſive. This is an opinion, which, for my 


con part, I am unwilling to learn; and in which I have 


not yet found any preceptor, who ey ſufficient ſkill or elo- 
quence to perſuade me. So far from it, that all ſuch in- 
vectives, indecent and hurtful as they certainly are, appear 


to me withal to be unjuſt and groundleſs in themſelves; and 


to proceed upon a very partial and narrow view of the ſub- 


fl 


THarT the Law of England reſpecting Crimes is a liberal 
and enlightened ſyſtem, (having gradually ripened, by the 
experience of ages, among a people who well underſtand the 
nature of a rational and moderate freedom); and that as 
ſuch,—as a body of written wiſdom,—it is- entitled: to de- 
ference, and may with propriety be quoted in thoſe mat- 
ters which our own cuſtoms or ſtatutes have not ſettled.:— 
All -this, what reaſonable perſon will diſpute ? Farther; I 
will readily admit, that in many things our practice has not 
yet attained to the ſame maturity and conſiſtency as that of 
our ſiſter kingdom: That offences are not reduced, through- 


out, in their deſcription and ſeveral diviſions, to the ſame 5 
| orderly and ſyſtematic ſhape ; and that we have ſtill to ſettle 


many points of our form of proceſs, which have long ceaſed 
to be the ſubject of controverſy in the Engliſh Courts. But 
of all this, how true ſoever, I have only to obſerve, that 
how ſhould we expect to find the caſe otherwiſe, in compa- 


ring our law with that of a country, where, from the much 


* number of diſſolute and 1 people, and from” 
the 


is. 
2 
WF: 
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the greater progreſs of every refinement, and of every ſort of 
corruption, crimes are both more frequent, and far more vari- 
ous in their nature, than among ourſelves; ſo that through 
the greater number of trials, and the repeated application 
to every ſort of offence, their law forms a more complete 
ſyſtem, and extends its rules, drawn from actual deciſions, 
to a greater number of queſtions. But will it therefore be 
ſaid, that, purely by way of fixing things, it would be right 
to extend the whole of this enormous code to Scotland, 
where the ſame evils are not yet known, and the ſame quef- 
tions have not yet occurred? Or, on the other hand, is it to 
be conceived, that there would be good ſenſe or propriety 
in adopting this or t'other article of the Engliſh practice, 
without regard had to its ſuitableneſs or analogy, either to 
our general ſyſtem, or to the circumſtances of the depart- 
ment of practice on which it is to be engrafted? Surely 
it is a ſhortſighted and narrow wiſdom, which thus takes 
up the ſeveral points of practice ſeparately and by them- 
ſelves; when nothing is more certain, than that every one 
part has more or leſs relation to another; and that many 
things, which, conſidered fingly, may ſeem to be too rigo- 
"Tous, or too indulgent, are, however, when examined as 
parts of one whole, found to be neither way exceſlive, but 
_ altogether ſuitable and proper; being coupled to other provi- 
ſions of an oppoſite tendency, which ſerve to counteract them, 
and to hinder the evil that might otherwiſe enſue. Now, 
if this be true of the different parts of any one ſyſtem of 
| law, it ought to teach us the greateſt diffidence and caution 
in comparing the laws of different countries, even when both 
are fully known to us; and much more, (as in our caſe), 


when our acquaintance with one of them is ſo imperfect. 
| AMONG 
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Amen many inſtances that might be given, I.thall men- 
„tion but one, af this fancied excellence of the Law of Eng- 
land being in a great meaſure a deluſion, which has ſprung 
from the looking to only ene rule in the criminal proceſs, * 
without attending to the others. What I allude' to is the 
complaint which we often hear, of our want af the peremp- 
tory challenge of the jurars, and of that puuctilious and 
critical preoiſion reſpecting the terms of the indictment 
and record, which is obſerved in che Engliſh Courts. But 
thoſe who expatiate on | this grievance, entirely forget, 
that, (except in caſe; of treaſon, by proviſion of modern 
ſtatutes), no priſoner in England fees his indictment, or 
knows what the charge againſt him is, till he ſtands ar- 


raigned on it in the face of Court; and that he is till then 


in equal ignorance Who the perians are that are ſummon - 


ed to his jury, and who: the witneſſes that are to be uſed | 


againſt him. Whereas with us, he muſt have Full. infar- | 
mation in all theſe impartant articles, fifteen days at leaſt 
before his trial; and has thus far better qpportunity than 
the priſoner in any trial before an Engliſh Court, to diſco- 
ver and prepare any reaſonable objections that may lie to 
the indictment, witneſſes, or jurors, or any of them. He has 
too with us the farther advantage, in every. inſtance, af Coun- 
ſel to addreſs the jury, and conduct his defence; which 
no priſoner in England has upon the iſſue of guilty or not 
guilty, in any capital caſe, except, in trials for. treaſon. And 
here, with reference to the indulgence which is ſhown in 
theſe particulars to ſuch ho are under trial for that high | 
crime, I cannot forbear to inſert the obſervations: of Sir Mi- 
chael Foſter on that occaſion. The furniſhing the priſoner 
with the names, profeſſions, and places of abode of the 
«« witneſſes and jury, ſo long before the trial, may ſerve many 


bes bad 1 which are too obyious to be mentioned, One 
e 


ry 


| INTRODUCTION. lv 


81 Latch WENDY and but one it may ſerve, It gimme the 


_ * priſoner an opportunity of informing himſelf of the cha- 


„ racter of the witneſſes and jury. But this fingle advan- 
1 tage will weigh very little, in the ſcale of juſtice or ſound 


8 * policy, aghinſt the many bad ends that may be anſwered 
by it. However, if it weigheth any thing in the ſcale of 


4 juſtice, the Crown is entitled to the ſame opportunity of 


__ * ſifting the character of the priſoner's witneſſes.“ Surely 
it ought to be a leſſon to us, of the moderation and diffi- 
dence to be obſerved with reſpect to all opinions on ſubjects 

of this kind, when we find this able and excellent author, 
an author too, who has diſtinguiſhed himſelf as a popular 

lawyer, and ſtrenuous advocate in the cauſe of freedom, 
thus exprefling himſelf rather in diſpraiſe of theſe humane 
_ proviſions 3 which to us, who are habituated to them, as the 
ordinary courſe of proceſs, ers to be W to a fair 


5 td e e trial. 


s ) AnGrank: topic, on which alſo i it is not uncommon to hear 


eencomiums paſſed at our own expence, is the greater huma- 


nity of the Engliſh practice, which requires the unanimity 


of the Twelve Jurors in their verdict. But, (to paſs over all 


inquiries concerning the ſubſtance of this rule); if the jury 
muſt be unanimous in their voice, they are however warrant- 
ed to convict, and even in capital caſes are in the uſe of do- 
ing ſo, upon the teſtimony, if poſitive and explicit, of a ſingle 


witneſs: A ſort of proof, how reputable ſoever the witneſs, 


which no Scots Jury can lawfully pay regard to, in any the 
moſt inconſiderable cafe. Add to this, that the priſoner in 
Scotland has the ſame aid of Court, as the proſecutor, for 
compelling his witneſſes to appear. Likewiſe, every witneſs 
mh is * as the — hes right to ſee his de- 
| 49 dlaration 


Crown Law, 
p. 250. 
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l cancelled before depoſir ing on the trial; ſo as 1 
may be at abſolute freedom in giving his evidence upon oath. 
The witneſſes too are examined out of the preſence of 
each other, which obviates any riſk of a combination againſt 
the priſoner 3- and after being examined and diſmiſſed, no 


witneſs can again be called on, to explain what he has ſaid, 


nor to ſupply omiſſions : Things, (as I underſtand it), all or 


moſt of them quite foreign to the Engliſh form of proceſs, 
where the oppoſite practices are eſtabliſhed, and are even 
thought to be eſſential, (and poſſibly they are ſo as matters 
are managed with them), to the execution of criminal juſtice. 
Notice may alſo be taken of the jealouſy which actuatas our 
cuſtom, of all intercourſe between the Judge and jury. In 
ſo much that the verdict, once delivered into Court, can- 
not on any pretence be retracted, nor even amended or 
explained, but muſt be received and taken with all its 


| imperfections, how glaring ſoever, on its head. An Engliſh 


jury, on the contrary, are converſed with, reincloſed, que- | 
ſtioned and n{iruted by the 8 Without anf er of 


reſtraint. 


| i bort, the whole train of proceedings in this or any 
other country, muſt be taken into conſideration, in judging 
of any part. And if upon a complex view of the entire 
proceſs, the priſoner appears to have a fair and equitable trial, 
in which innocence runs no riſk of being enſnared or ſur- 


priſed; it is all that a reaſonable man can wiſh for, and all ; 


perhaps that is attainable to human wiſdom. It is impoſ- 


* fible” (fays Foſter) “ in a ſtate of imperfection to keep 
% clear of all inconveniences ; though wiſdom will always 


direct us to the courſe which is ſubject to the feweſt 
« and the leaſt, and this i is the utmoſt that human wiſdom 
5 can 7 
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4 can do Now I think it is impoſſible, that any perfoix 

of candour, who will attend to our courſe of trial from the 
outſet to the cloſe, ſhall ſeriouſly believe that che priſoner 

has not all humane attention ſhown to nis condition, and all 
due eee made for his ow defence. men 2765) off Cog; 
EEB 433: 345; 10 IVGOL $533 

Tune obſcryaticns reſpes dus gomparzibä o or Criminal 
1 Law with that of England, in the important matter of the 
form of trial; and as far as concerns the ſecurity of inno- 
cence, I ſee no reaſon to chink, that” N is Fn" ane, 


1 on our r fide. off 


8 y 


5 K THINK it may alſo bis doübted; whochiet: the cotplitar 
is better founded reſpecting that part of our ſyſtem, wich 
lodges the power of proſecution with a public officer, the 
Lord Advocate; by whom it is exerciſed according to his 
ovn judgment and diſcretion. For what are the evils, 
Which have been found in practice to attend this plan of ac- 
cuſation? Or is it not rather certain, that to this very courſe: 
of proceeding, which places the entire reſponſibility for all 
55 proſecutions with one individual of high rank and reputa- 


tion, (who therefore, on his own account, will be cautious 


and reſerved in the exerciſe of his powers), we owe the 
2 ſingular and conſtant moderation, which has / prevailed, 
time out of mind, in the adminiſtration of this part of pub- 
lic juſtice. Certainly, it cannot be diſputed, that by this 
contrivance, the proſecutor. is moſt effectually removed from 


dhe contagion of that popular prejudice, either for or againſt 


the accuſed, which is apt to ariſe in any caſe of an extraor- 
dinary or intereſting nature. And with reſpect to the riſk 
of the influence of the Crown; it is true, that in an arbitra- 


** Sn where the whole frame and order of things 
| OO „ 6. 
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tends to make the favour of the Sovereign al chief. ab- 
ject of regard, and the ſole means of preferment, ſuch an 
inſtitution might be made an engine of injuſtice. But 

there is no inference from thence to the fituation of 

things in this country; where ſuch is the care of freedom, 
the love of juſtice, and ſuch the high influence of the popular 
part of the conſtitution, that any perſon holding the office 
of Lord Advocate who ſhould ftrain. his powers, or pervert 
_ them to oppreſlive purpoſes, would injure alike his own re- 
putation and fortune, and the ſervice of the Crown. And 
as, on the one hand, the inhabitants of Scotland have no- 
thing to fear, and in truth have never ſuffered, (ſince the Re- 
volution at leaſt), from the privileges of this office; ſo, on tlie 
other it is impoſſible to deny the high and extenſive benefits 
which attend it, in maintaining the police of the country, and 


ſecuring the proſecution of every criminal whoſe caſe requires 


it, without any trouble, or a ſhilling even of expence, to the 
party injured. In that reſpect the rule of the Engliſh ſyſtem, 
which in ordinary caſes commits the proſecution only to that 
party, and lays on him the whole care and expence of obtain- 
ing a tonviaion, ſeems at leaſt, (and, if I have not been 
miſinformed 7, this is felt and complained of in their prac- 
tice), to be leſs roy n for n the ; 
growth of crimes. N | 


2 Since oaths: theſe remarks, I have ben a — on FR Police of the 1 Me 
tropotis, (written by an author who 'has the beſt opportunities of obſerving the 
operation of the Engliſh ſyſtem of proſecntion), which makes a beavy, and. 
ſeemingly well grounded complaint, of the great obſtacles to thee execution of 
juſtice mc ariſe from that egos, . See Chap. X. | | 


[NTRODUGTION.; Xlix 
In med to another important point, the determining of 


22 F proper puniſhment of a crime when: proved, I know 
ſome have imagined that the law of England, which fixes 


2D the matter by the preciſe letter of a ſtatute, is preferable to 


ours, which in a great number of inſtances leaves it to the 
5 diſcretion of the Judge. Vet it is to this part of our ſyſtem, 
that we are perhaps chiefly indebted for the gentleneſs of 
our puniſhments ; which, compared with thoſe uſed for the 
| ſame offences by other nations, is, generally ſpeaking, moſt 


eminent; but which, nevertheleſs, we have hitherto found 


ſufficient to maintain a greater degree of good order and 
peace, than exiſts in any other country ſo far advanced as 
this in the arts and refinements of life, and conſequently ſo 
1 much e to che vin which ee them. . 


3 Tra: our 10 is more igen than that of Fugland 3 in 
2 regard to certain articles, where, unhappily, there has of late 


been ſo much occaſion to compare the two; this I feel as 
little inclination as power to diſpute. Our ancient ſtatutes 


animadverted with ſeverity on thoſe offences, which the 


 fadious and upruly temper of the inhabitants of this coun- 
+ try made it indiſpenſable to repreſs. And although it might 
| have been expected, that in ſo long a period of increaſing 
proſperity, and of mild and equitable government, as. has. 


_ elapſed ſince the lateſt of theſe laws, this vice of our diſpo- 
fition might in ſome meaſure have been corrected ; yet have 
ve, in the events of our own day, ſeen too much reaſon to 
_ commend in this particular the wiſdom of our Legiſlature, 
and to be thankful for the men which they have beſtowed 
i * our Courts. 


Bur 
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Bur explain this inltünge any Wah; it never will. decide : 
the queſtion as to the general temper of our law; of which 
if any one wiſhes to form a juſt opinion, let Aird attend to 

the inconſiderable number of lives which fall a forfeit to its 
rules. I am certain that J am within the truth, when I men- 
tion, that on an average of thirty years preceding the year N 
1797, the executions for all Scotland have not exceeded ſix in 15 
a year. For a period of fifteen years, preceding the iſt May 
1782, the number of perſons who ſuffered death at Edinburgh, 
(where by far the greater number of capital trials take” 
place), amounted only to twenty three; that is, in every ; 
two years only three perſons ſuffered death. And as to 
the inferior puniſhments, I have it from good authority, 
that one quarter- ſeſſions, for the ſingle town of Mancheſter, 
have ſent more felons to the plantations, than all the Scots 
- Judges do for ordinary in a twelvemonth. Near thirty 
years ago, when Judge Blackſtone firſt publiſhed his Com- 
mentaries, that author remarked, and (expreſſed his regret, 
that there were then no fewer than one hundred and ſixty 
offences, which had been' declared by act fof Parliament 
to be felonies without benefit of clergy. At the largeſt al- 
lowance, and taking in all that are provided for at common 
law, as well as by ſtatute, (of which laſt a great propor- 
tion have long been completely obſolete), our liſt of capital 
crimes does not amount to more than a fourth part of that 
number. Such is the law, which, by ill informed perſons, 
is reproached as ſanguinary and tyrannical in compariſon ß 
others; and ſuch the means, by which upwards of a mil- 
lion and a half of people are ſecured in the ausn Wet 
all the benefits of _ moſt os gee nar Ha 
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1 REPEAT. it A without fear of ae en that 
1 ſpeaking, and with a view to the ordinary courſe 
of vulgar practice, (for by this the queſtion muſt be decided), 
our cuſtom of puniſhment is eminently gentle; and would 
be ill exchanged, for the offenders at leaſt, and indeed 1 
| think for the country at large, againſt a numerous liſt of 
ſpecial and ſtatutory rules. For plain it is, that if ever we 
come to eſtabliſh any ſuch, poſitive code, the puniſhments 
muſt needs be ſtated high; becauſe the Judge could in no 
caſe go beyond them, and not only the young but the more 
45 experienced offender muſt be corrected. Whereas, by our 
cuſtom, as it now is, that object is fully accompliſhed; and 
ſtrict regard is at the ſame paid, (which, wherever it is 
practicable, is ſurely defirable), to the peculiar and equitable 
ir of each caſe, as it occurs. . Take for inſtance 
the crime of theft. If a ſtatute were now to be paſſed, fix- 
ing the pains of the ſeveral degrees of that offence ; 3 1s it to 
be doubted that the ſtealing of a horſe, or an ox, or of goods 
to the value of L. 10, or even of L. 5, muſt be rated in the 
ſcale as a capital crime; j and the Judge be neceſſitated to 
paß ſentence of death upon every one who ſhall be con- 
victed to that extent. But, owing to the diſcretion which. 
in this reſpect has been repoſed with our Judges; how fre- 
quently does it happen, that, by reaſon of youth, or weak- 
_ neſs of intellect, or becauſe inſtigated by ſome old tranſgreſ- 
ſor, or for other the like favourable circumſtance in the caſe, 
offenders of this degree eſcape with ſome inferior correc- 
tion? Thus, though at firſt fight At, may. ſeem paradoxical 
10 allege, that there is any advantage in having the pu- 
83 of crimes diſcretionary ; yet certain it is, that the 
3 operation of this ſtate of things, in our practice, has not 
been againft the pannel, but highly in his favour. 

r . SHOT HIS C C64 AND 
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Avp here, let me obſerve, that to this very Atenehee, 


(ſo much extolled), of the definite pains of all crimes in 


England, is owing the infinite number of pardons, and com- 
mutations of puniſhment, which are there found, indiſpen- | 
fible to the adminiftration of criminal juſtice ; and which, 
compared with thofe that occur in our practice, are in the 


proportion of at leaſt ten to one. A difference, which, con- 


ſidered in any point of view, and eſpecially with reſpect to 
its influence in the important article of the prevention, of 
crimes, certainly will not be e to be to our er 


| dune. 


ANOTHER point in which the cuſtom of the two countries 


remarkably differs, is with reſpect to the puniſhment of new 


crimes or modes of tranſgreſſion. It ſeems to be held in Eng- 
land, that no Court has power to take cogniſance of any new 


offence, although highly pernicious, and approaching very 


nearly to others which have been prohibited, until ſome ſtatute 


Has declared it to be a crime, and aſſigned a puniſhment. 


With us the maxim is directly the reverſe ; that the Supreme 
Criminal Court have an inherent power as nuch, competently 


to puniſh, (with the exception of life and limb), every act 


which is obviouſly of a criminal nature; though it be ſuch 
which in time paſt has never been the ſubje& of proſecution. 
And certainly this courſe is at leaſt attended with two advan- 
tages. To the public it is thus far beneficial, that the evil 
is repreſſed in its beginnings, and more effectually than it 


ever can be by any ſtatute: Becauſe all ſtatutes are liable to 


be partial and defective corre Neo offences 1, ü 


"x 


1 This is = TROY n in England, in the 3 train of © 
which have been found neceſſary to be paſſed with reſpect to the * of certain | 
PE, and the —— of * 5 5 


— 
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and thus the tranſgreſſor finds the means of eluding the 
ſanction; and the law itſelf falls into contempt. But it 
s alſo. a merciful courſe to the offſender; becauſe the crime 
being cenſured on its firſt appearance, aud before it has be- 
come flagrant or alarming to the community, is reſtrained 
at that ſeaſon by far milder correctives, than are afterwards 
neceſſary to be applied to it, when the growing evil has 


come to require the paſſing of an expreſs law in that be- 


half. Thus in England, the ſending of incendiary or threaten- : 
ing letters is puniſhed with death, in virtue of certain ſta- 
tutes, which paſſed at a time when this ſort of wickedneſs pre- 


vailed. But our Judges puniſhed the firſt offender of this 


ſort, (whoſe trial was within theſe fifty years), with tranſ- 
portation; and it has never been found neceſſary to ſeek 
authority for any higher or more rigorous judgment. The 
ſame is true with reſpect to the corruption or alteration of 


bills, promiſſory- notes and the like, to the prejudice of the 


acceptor; which by certain ſtatutes is felony without bene- 
fit of clergy in England, and is puniſhable with us at com- 
mon law, with tranſportation. Many other examples might 
be given. In ſhort, if things are to be judged: of upon the 
teſtimony of experience, and not according to the fallacious 
conjectures of human wiſdom before the event; the inhabi- 
tants of Scotland have no reaſon to envy the condition, with 
reſpect to the adminiſtration of GrinainaF EET of 18 


5 other part of Europe, 


Was I per myſelf in cheſs terms, let me not is 
thought to intend paſſing a cenſure on the practice of Eng- 
land, as impolitic or cruel, in rearing up ſo great a maſs of 

penal ſtatutes upon ſpecial tranſgreſſions. I have no doubt 
that their Practice is good, and 1 will preſume of the wiſdom 
| h * 
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of chain Lide ture that it is neceſſary, in their ftate of 


wealth, ſociety, and manners. I only mean to ſay, that ours 5 


is in all probability at leaſt as _ ee 2:0 to our own fitu- 
ation-in thoſe reſpects. 5s | 


lar me ined, that white 1 thus diſclaim that Ae | 
admiration of the Engliſh Law, which prevails among ſome 
perſons, and eſpecially, like other ſuperſtitions, among the 
ignorant; and which would ſet up that ſyſtem as a ſtandard. 
of perfection, after the likeneſs whereof we are to reform and 
new-model our own; yet on a proper occaſion, and for a pro- 
per purpoſe, I have been ready to avail myſelf of the important 
aſſiſtance which its doctrines may often afford me. I have 
already ſaid, that as a great body of written and practical 
reaſon, and recommended by the example of a free and en- 
lightened people, it has every where, and certainly in our 
country more than elſewhere, (becauſe the form of our Go- 
vernment, and the general ſpirit of our juriſprudence are the 
ſame with that of England), a ſtrong claim to deference and 
regard. In matters, therefore, which depend on the com- 
mon feelings of equity and right, and are not determined 
otherwiſe by our municipal cuſtom, nor are anywiſe in- 
volved in it, I have made liberal uſe of the ſentiments, and 
ſometimes even of the words of the Engliſh writers on 
law: An obligation, which, as their works cannot properly _ 
be quoted as authorities in a book of Scots Law, I beg leave 
in this place, once : for all, to acknowledge. . 
Havme ſaid thus Anse of my motives towards the com- 
poſition of this work, I ſhall ſubjoin a few words concern- 
ing the plan and object of the work itſelf, and the ſources 
E I have drawn the e * it eontains. . 3 5 
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I regard to the firſt, a very ſhort and ſimple account 
ma y be given: I mean to open up to the young lawyer the 
Elements of our Criminal Practice; and to lay before him 
ſuch authorities and materials, as may ſerve to guide him in 

his future reſearches, and are not to be found in any of our 
Printed works. This, undoubtedly, and nothing higher, is 
the main bent and ſcope of my undertaking. I have no in- 
tention of bringing forward a Philoſophical treatiſe of Cri- 
minal Juriſprudence, in which the hiſtory of the human ſpe- 
cies, with reſpect to this branch of the ſcience of law, is to 


be traced; and an attempt made to aſcertain, on abſtract and 


_ univerſal principles, the nature of the ſeveral offences, and 

the application, and proportion of puniſhments. Certainly 
_ theſe are amuſing and intereſting diſquiſitions 3 but they do 
not lie within his province, whoſe attention has chiefly been 


| turned to the eines of one he ae 


4 "'Nurrunn have 1 any intention of ming aide, on our 
: practice; ; and of ſuggeſting changes and reformations, which 


might fit it to ſome ſtandard of higher perfection than our 


forefathers had in view. For this is a very delicate taſk 
indeed; and which thoſe only, from whom their ſcho- 
laſtic vanity and groſs ignorance of the real buſineſs of 


life conceals its difficulty, will be forward to engage 


in. Nevertheleſs, when any thing in our ſyſtem is con- 


"i feſſedly inconvenient or defective, (and in what ſyſtem are 


not ſuch things to be found), I ſhould conceive it impro- 
per for me to abſtain from pointing out that circumſtance 
to attention. But in taking notice of it, I ſhall obſerve that 
moderation and diffdence, which every perſon not abound- 
ing in ſelf-conceit, and who has lived to a certain age, and at- 


| rained to ſome e muſt feel with regard to any opi- 
4 R nion 
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nion of bis own, 8 oppoſed to that of our forefathers, by 
and to the practice in time paſt of the Judges of the land. 
Still leſs ſhall I think it reaſonable, where the occaſion of- 


fers, to omit calling the reader's attention to the peculiar S. 
advantages, by which not a few parts of our Criminal ſyſ- 


tem are diſtinguiſhed. For it is truly doing him a ſervice, = 
to make him ſenſible of the many OR he he as under 8 
the ſubſiſting laws of his Dy 5 


3 although, in the 1 of theſe Weed 1 A 
| chiefly had in view the inſtruction of the lawyer; yet 
is not this ſort of knowledge entirely without its uſe even to 


the individual, who has to govern his life and conduct in con- 


formity to the precepts which they explain. It cannot but be 
intereſting to him as a man, to be acquainted with that ſyſ- 
tem of rules and ordinances, according to which, as a citi- 
zen of Scotland, he is to anſwer for his actions to his fellow 

ſubjects, and to his Sovereign; and by which the trial of his 
higheſt and deareſt concerns, his ſtate and condition in ſo- 


cCiety, his freedom, and even his life, muſt be conducted and 


decided. Certainly, he will have the better chance to 
prove a good and uſeful member of the community, and to 
demean himſelf well in all circumſtances, and towards all 
perſons, if he knows what the law has in every caſe ordered; 
and ſees the connection which the reſpective rights and du- 
ties of the different orders of men have, with the maintain- 
ance of that ſtate of ſociety, and that form of Government, 
under which he lives. Sir Michael Foſter 1 hath truly faid 
on this head, © The learning touching theſe ſubjects is mat- 
ter of great and „ concernment. It merits, for 


2: Ms reaſons | 
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"on reaſthig' too obvious to be enlarged | on, the attention of 
every man living. For no rank, no elevation i in life, and 
4 let me add, no conduct, how circumſpect ſoever, ought to 
tempt a reaſonable man to conclude, that theſe 1 inquiries 
do not, nor poſſibly can concern him. A moment's cool 
* kefleckion on the utter inſtability of human affairs, and the 
* numberleſs unforeſeen events which a day may bring forth, 
will be ſufficient to guard any man, conlis © of his own 
* infirmitics, againft : a deluſion of this kind.“ 5 1 
tv regard to the ſources from which my information has 
been drawn. I ſhall begin with a word or two reſpecting the 
Law of Rome; which ſome may think deſerving of notice, 
not only as being the law of a great and civilized people, 
but even as having pretenſions to ſome ſort of authority i in 
our Courts. But it ſeems to be the better opinion, (and 
ſuch are the ſentiments of Sir Thomas Craig, and of Lord 
Stair 1), that even in the civil department, the Roman Law 

never attained to a binding authority, like that of our own. 
cuſtoms or ſtatutes; ; nor came to be in any other ſenſe our 
law, than as it was long ago, in particular matters, made a 
rule of judgment, and thus incorporated into our common 
"> law uy 12 decifions of our r Ons 3 or farther than it is 
| __ agreeable 


2 rating ; in bor qualiennus — hgibes th obligamur, 

. 1 r et rect) rationi congruunt.” n I. 
Di. 2. No. 14. 

Our cuſtoms, „ 8 
| © the civil, canon, and feudal laws, from which the terms, tenors and forms of 
A them are much borrowed ; and therefore, theſe (eſpecially the civil law), have 

weight with us, namely, in caſes where a cuſtom is not yet formed: But none 
Hof theſe have with us the authority of law, and therefore, are only received ac- 
N 10 cording to their equity and e N bonum et aca Stair,. 

= v.. then, No, 16. | | 
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agreeable to equity and reaſon, or ſuitable to our ſituation, 
and analogous to the reſt of our ſyſtem. I this be true of 


the civil department, much more muſt it be ſo of the cri- 
minal. Indeed, if there were even nothing more in the caſe 
but this, that our whole judicial eſtabliſhments, and, modes 


0 of trial, are utterly remote from any thing that was known 
among the Romans; this, of itſelf, is ſuch a difference, as 
at once ſets up an inſurmountable bar to the authority of the 


Roman code. For nothing i is more certain, than that. theſe 5 


arrangements have a powerful influence on the rules them- 
ſelves of criminal Jufice,, and Fhe mage of arguing, in cri. - 


minal matters. . 

˖ 

| InDzrENDENTLY 67 this, 5 8 3 to ba. chat there 7 

are in every caſe very great obſtacles to the transferring of 

the Criminal Law of any one nation to another. Becauſe 5 

in any country, the frame and character of this part of its 
laws, has always a much cloſer dependence upon the pecu- 


, liar circumſtances of the people, than the detail of its cuſ- 


toms and regulations. i in moſt of the ordinary affairs of. ei 


vil life. The rules of deciſion reſpecting contracts and ob | 
ligations, which make a great branch of civil buſineſs, muſt, 5 


in all countries that are tolerably civilized, be governed i in 
the main by principles of a general and independent nature; 
by the common feelings of right and wrong, which are not 
liable to be very much affected by the ſtate of the Govern- 


ment of the country, or of its political inſtitutions. It can- 


not be a matter of any concern to the State, or the admini- : 
ſtrators of public affairs, by what rule the juſtice ofa claim 
of debt, or the right flowing from any ſort of common con- 

tract, ſhall be tried: They have nothing to do in ſuch af- 


fairs; nor can any rules be bow: Wan 8 hem, of N 


5 1 Fhich. k 
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5 which i it can before hand be ſaid. how they are to operate 
in thoſe matters where the State may eventually come to 
have an intereſt. But it is quite otherwiſe as to the law re- 
ſpecting crimes; Which has a near relation to the diſtinc- 
tions of rank among the people, the functions of their Ma- 
- giſtrates, their inſtitutions and national objects, their reli- 
gion, their ſtate of Government, and their poſition with re- 
ſpect to other powers. Now, take the Romans at any pe- 
riod of their hiſtory ; there are ſo few points of reſemblance 
between them and us on any of thoſe matters, that no one 
can for a moment ſeriouſly reflect on it, without perceiving 
that what was natural, ſuitable, and convenient in their ſi- 
tuation, has not, from that circumſtance, any ſort of x re- 


= commendation to us. 


of 
- b * 


1 1 is ati true in deter to o the Roman its during 
the time of the Republic; and applies to it almoſt equally 
in that more advanced ſtate, in which we are beſt acquaint- 
ed with i it. It was by no means to be looked for, (and the 
reaſons againſt it are obvious), that the criminal ſyſtem 
ſhould ripen and refine under the Emperors, to the ſame de- 
gree as did the law of civil rights. Nor did it prove ſo in 
fact. It was on the contrary here, as might be expected, | 

that the jealouſy and violence of every bad Prince, and 
the ſhort-fighted policy of every weak one, chiefly FTE | 
ed itſelf. Hence, in this department, inſtead of thoſe. 
E equitable diſtinctions and comprehenſive views, ſo eminent 
in the civil branch, we find a ſucceſſion of detached and 


8 ſpecific, and often inconſiſtent ordinances; which were made, 


2 according to the demands of the time, or the temper of 


= reigning Prince, and were probably, moſt of them, 


no longer obſerved than while thoſe occaſions laſted. 
3 AIG — our lawyers have been in the uſe of 
by reſorting. 
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reſorting to the Roman code for a confirmation of their ; 
arguments in criminal matters; and though of old they 
even ſometimes ſet it forth in the preamble of indictments f 
as law, (in like manner as they did the Canon and Jewiſh | 
laws) ; yet I cannot find that the Imperial conſtitutions ever 
were incorporated into the municipal.ſyſtem, or held to poſ- 


ſeſs an authority, farther than as ſome of them occaſionally 


expreſs a reaſonable ſentiment, with a brevity and an ele- 
gance which are fit to recommend it. For theſe reaſons, ; 
though I have not neglected the authorities of the Roman 5 
ſyſtem, in caſes where I find that they have actually been 5 
regarded in our municipal practice; yet I have not other- 


wiſe engaged in frequent or YET extenſive. diſcuſſions with 


reſpect to them. | = ff 6) beads 


Ir I have thus paid "wy little regard t to the compila- 2 
tions of Juſtinian ; ill leſs have I thought it material to 


detain the reader on every occaſion, with a ſcrutiny into the | 


ſentiments of the numerous commentators on them in mo- | 
dern times. Not that I mean to ſpeak of their works as 


uſeleſs or nugatory in themſelves; ; but that it were very = 


abſurd to look into any of them for an exhibition of the 


practice of Scotland, which thoſe foreign authors could know 
nothing about. And as to the diſcuſſions which they ſome- . 


times enter into of more general topics, ſuch as the nature 
of the ſeveral crimes, the competency of the ſeveral de- 
fences and the like; though many of their obſervations are 
juſt and rational, yet for the moſt part they teach nothing | 
more than any man of plain ſenſe, with a little attention to, ; 


the ſubject, will readily, and to as good purpoſe, make out 


for himſelf. As Sir r Mackenzie has obſerved with | 
| | Tee, 


is 
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reſpect to the quotation of authorities 2, © he darkens his 
on cauſe, when juſt, who uſes theſe to ignorant people ; 


4 and he leſſens his own eſteem, who thinks he needs them 


l among men of better ſenſe. Beſides, if in ſuch matters 
_ we are to reſort to authority, for confirmation of what equi- 
ty and reaſon dictate, the works of the Engliſh lawyers are 
here entitled to the preference. Both by reaſon of the near- 


er analogy of the Engliſh practice to our own; and becauſe 
the general principles upon which a queſtion turns are laid 


down by thoſe authors, and the doctrine illuſtrated with a 


| preciſion of language, and ſoundneſs of head, not inferior 


to what appears in the works of ens. 4 n or commenta- 
= tor of other countries. 4 £4. 


: Tas main the which I have drawn the materials 
of this treatiſe, is therefore the books of adjournal (or re- 
_ cords of the Court of Juſticiary), containing the pleadings 
of the Bar and the judgments of Court; and which ex- 
tend, (though with ſeveral interruptions in the ſixteenth cen- 
- tury, and one of ſix years 2 in the ſeventeenth), from Novem- 
ber 1524, down to the preſent time. I have gone over the 
whole with attention, (in which I have had the affiſtance of 
a a gentleman particularly ſkilled in the decyphering of ancient 
_ manuſcripts 3): and though I am. far from doubting that 

very many things, both curious and important, ſtill remain 
buried there, to reward the induſtry of any one after me 

wp — * in the like reſearch 3 3 28 J flatter myſelf 
i that 
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chat I have alſo brought ſome things to licht, which at leaſt 
were not univerſally known. There is, in the Advocates 


Library, a manuſcript abridgment of the records of juſti- 


ciary; and of this I have alſo made uſe, (but never with- 


out marking it as my authority), for thoſe periods of which 


the original records have periſhed; for this abridgment 
muſt have been made at a time when the books of ad- 


journal were more complete than they are now. Theſe 
memorials of our cuſtom, along with Lord Royſton” s Ma- 


nuſcript Notes upon Mackenzie, which contain many judi- 
cious remarks and much valuable information, have been the 
main ground-werk of this undertaking. In themſelves they 


are the ſureſt of any; and in order that the reader may be 
enabled to judge for himſelf, how far they ſupport me in 
my concluſions, I have, in every inſtance where it ſeemed 
material or uſeful, laid the paſſages themſelves of the record 
under his eye, in the form of notes, along with the doctrine 
of which they are the vouchers and confirmations. It would 
be raſh to ſuppoſe, that in the courſe of ſo long a work ſome 
inaccuracies in point of date or quotation may not have crept 


in: but as I have not ſpared pains on this head, (being very 


ſenſible that the value of any performance of this kind de- 
pends entirely on its accuracy); ſo I hope that 'they (hall 35 


not be found numerous, nor of much j mpartance, realy 


* of all, 71 regard to the e 3 ks followed in : 


treating. of the ſubjec : this is truly a point of leſs impor- 


rance in explaining the ſyſtem of Criminal than of Civil 
Juriſprudence. Frequently the doctrine of one ſpecies of 
civil right cannot be underſtood, till that which con- 
cerns another has been fully explained; and thus there is 
an order of inquiry pointed out as the beſt, by the very 
nature of the thing. But the law e one ſort of 
crime | 
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crime ſcarcely ever ſtands in ſuch a relation to that which re- 
garqds another; ſo that it is often an almoſt arbitrary matter, 
to what ſubject the ſtudent ſhall firſt direct his attention. I 
| have choſen, therefore, to take up the ſeveral crimes in the or- 
der rather of their frequency and practical importance, than 
of their rank in other reſpects. Thus I begin with thoſe offen- 
ces which are committed againſt individuals, and among 
theſe with the offences againſt property; ; after which fol- 
low the ſeveral modes. of 1 injuring ; an individual in his perſon 
or his fame. Having exhauſted theſe, 1 proceed to ſuch of- 
fences as more immediately concern the public; which, | 
after the example of Judge, Blackſtone, I have diſtributed 
jnto ſeveral olaſſes: as they are hoſtile to the courſe of pub- 
lic juſtice; to the public peace; to the police and public 
CFconomy of the kingdom; or to its intereſt in point of 


on trade. The next divifion includes the high crimes of trea- 


ſon, ſedition, and ſome others Which are levelled directly 
againſt the Sovereign and the State. And the laſt conſiſts 
. 6 thoſe rranſere tions which bange 10 God and to religion. 


Taz title af ms od d Sos not embrace any | 
: thing that has relation to the trial of crimes, or the execution 
of criminal juſtice, - Before proceeding to theſe, which are 
not the leaſt arduous part of ſuch an undertaking, I have 
8 thought i it better to conſult the judgment of the Public, with 


1 reſpect to the manner in which I have treated that portion 


of the ſubject which is now laid before them. At the ſame 
time, if I ſhould never find leiſure to abſolve this labour; 
what is now publiſhed forms a whole by itſelf, which is in- 
dependent of the other part, and in every place intelligible 
without any knowledge of what relates to the form of trial. 


NO 7A 


TN citing a in the Records of Tubiciary, 1 3 . the * — 
marked the preciſe date or dates of the particular proceeding or froceed- 
inęs which art mentioned in the text. In thoſe inſtances. where the re- 
ference in the: text is of a more general nature ; the reader is to under- _ 
fand that the date marked, is that on awhich the libel in the caſe cited 
ſtands entered in the record. When poſſeſſed of this, be has it always in 
Bis power, by attending to the ſeveral interlocutors, and adjournments of 
diet, to trace the caſe onwards, in the record, down 10 its final iſſue. 
| In vol. i. p. 6. the caſe of Niven is erroneouſly marked as tried in March 
? 1796, inſtead of December 1795. In the ſame volume, on the margin of 
P. 250. and in the date of the proceedings againſt Thomas Hall, the year, 
viz. 1789, is wanting. On the margin of p. 209. of the ſame volume, 
* an error of the preſs, 1787 is Printed inſtead 1 597. | 


s tiny the Seats afts of Parbament, I have uſed the walls edi 7 5 
" tion, (of which the two firſt parts by Murray of Glendook), in three ſnall 
volume. I have uſed the folio edition of Sir George Mackenzie" 5 Trea- 
"iſe concerning Matters Criminal, ee in 1699. 1 5 


23 l to Englif books of ow 'q 1 uſed the fuſe « edition of | 
_ Blackſtone's Commentaries, in four volumes quarto ; the folio edition of 
1739, of Hawkins Pleas of the Crown ; and the folio edition of Sir 
ou Hale's Pleas of th the r e in x7 36. | 
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CHAPTER I. 


or THE NATURE OF. CRIMES. 


TN e the extent of that part of the law which 


has relation to ckIuESs, I ſhall be guided by the or- 


: ama acceptation of that term, and ſhall conſider every act 
as a crime, for which the law of Scotland has appointed 
the offender to make ſatisfaction to the public, beſide re- 
pairing, where that can be done, the injury which the indi- 
vidual hath ſuſtained. It is obvious, (and I do not think it 
neceſſary to ſay more concerning the nature of crimes, as 
contradiſtinguiſſied to civil wrongs), that in exacting any 

ſuch atonement of him, the Legiſlature always proceed on 
the opinion of an infringement on his part of that ſocial re- 


A gard, 


char I. 
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gard, which, as a citizen, be owes to the community ; ; whe- 
ther it be that he has violated their ſecurity, or their tran- 


quillity, or has treſpaſſed with reſpect to ſome of thoſe other 


articles of wholeſome government and regulation, which af- 
fect the public polity and general welfare of the realm. 

Neither, before I enter into the detail of the ſeveral of- 5 
fences, ſhall I occupy the reader with any inquiry concern- 


ing the ſource of the right of inflicting puniſhment, an in- 
quiry which would only be proper, (if it could then take 


place), in the very beginnings of ſociety and legiſlation $ 
nor with an attempt to trace the natural hiſtory of crimes, 
and of the eſtabliſhments for correcting them, through the 
different periods of the ſocial ſtate. For, though a reſearch 

of this ſort would be a proper and moft intereſting article in 
a hiſtory of juriſprudence, a noble department certainly of 
knowledge, and fit to employ an ingenions mind; yet it 
does not fall within the compaſs of his undertaking, who on- 
ly profeſles to give a commentary on the ſpecial laws of his 
own country, as they actually ſtand. Beſides, if ſuch an eſ- 


ſay were even in its proper place in a work upon this plan, 
it would be reaſon ſufficient againſt engaging in it, that the 


taſk has already been performed by the hand of a great 
maſter in this line, (Lord Kames, in his Tract of Criminal 


Law), whoſe remarks if I were not to repeat, it could be 
only out of the weak deſire of avoiding the path which he 
has pointed out to me, and not from any hope of guiding the 
ſtudent into a better. | 5 


If I avoid diſquiſitions of this ſort, which. if not very ols- 


ful in the daily practice of courts, might, however, be cu- 


rious and amuſing, and certainly would npt be attended 


with any danger of doing harm, ſtill leſs ſhall I think it any -—. 


part of my duty, to enlarge at this time in obſeryations on 


f da 6 


the due meaſure, proportion, or application of puniſhments, 


2 or on the ſtyle, the objects, and proper qualities, of pe- 


3 
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nal laws, which are rather the buſineſs of the political phi- 


loſopher, than of che lawyer, and on which ſubjects, let me 
ſay, much hath been raſhly written, in a looſe and general 
Way, by authors but moderately. ſkilled in the buſineſs of 
life, and very unequal to the arduous taſk of improving the 
| ſcience of legiſlation. I will ſay farther, that I amdeterred 
from hazarding any aſſemblage of precepts towards thoſe ob- 


jects, when I conſider that even under the pen of able and 
judicious authors, ſuch as Sir William Blackſtone, (and cer- 


tainly I cannot mention a ſtronger inſtance), theſe gene- 
ral and prefatory articles have produced ſo little, which is 
Not either ſo trite and obvious, as ſcarcely to require being 
taught, or elſe, is, in its application ro particulars, ſo liable 
to modification and exception, from-exigencies of ſituation, 
or for other ſpecial reaſons, that truly we almoſt loſe the 
rule, in the attempt to turn it to any ſervice. I judge it 


therefore more uſeful, as well as ſafer, that any remarks of 


this character ſhould be introduced occaſionally, in the pro- 
greſs of the Work, and with reference to particulars which 


ſuggeſt them; in which courſe, the true meaning and juſt li- 
mits of, thoſe, maxims may more clearly be perceived, as 
well as their truth or falſehood be more 1 trace, f 


8 chan if they; were lr en in the n 
EVE i! | 
Dogan. 3 to ade; any n into theſe 
regions, 1 ſhall begin, as a neceſſary introduction to the ana- 
| lyſis of the ſeveral offences; with an explanation of the nature 
of that dole, that malicious and wilful purpoſe, which, ac- 
| cording to all authorities, herein conformable to nature and 
reaſon, i: is e to the rep of any crime. But in deli- 


4 
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vering this general present, thoſe outhorities are not to be 


underftood in that ſpecial and reſtrained ſenſe, wherein the 
term has often been taken and pleaded in criminal caſes; as 
if it were always neceſſary for the proſecutor, to bring evi- | 
dence of an intent to do the very thing which has been 


done, and to do it out of enmity to the individual who. has 


been injured. In this very favourable ſenſe to the pannel, 
the maxim cannot be received into the law; for it would 


tend to ſcreen many great offenders from puniſhment of their 


tranſgreſſions. And I think it is only true in this looſer. and 


more general, but practical and reaſonable ſenſe, in which 


an Engliſh author of the firſt judgment in thoſe matters, 


has explained it; that the act muſt be attended with ſuch 


circumſtances, as indicate the corrupt and malignant diſpe- 
fition of the offender, the heart nnn of e and | 
regardleſs of ſocial duty. 11 [2-16 4 

In the firſt place, it is not neceſſary for the brech; to 
bring evidence of a ſpecial purpoſe to injure the very per- 


ſon who. has been the ſufferer on the occafion. In a trial, 


for inſtance, for the crime of fire-raiſing, it will not affect 


the judgment of the Court, nor ought it of the Jury, that . 


the houſe which has been conſumed is not the houſe of 


his enemy, which the pannel meant to deſtroy, and to which 


he applied the fire, but that of another perſon, to him un- 
known, and to which, by the ſhifting of the wind, or other 


accident, the flames have been carried. The ſame is even 


true in the caſe of homicide, that crime to which a ſpecial 


malice might ſeem more natural and proper than any other. 


For if John make a thruſt at James, meaning to kill him, 


and George, throwing himſelf between, receive the thruſt, 
and die, who doubts that John ſhall equally anſwer it, as if 


np e 
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9 his mortal VEREY had taken place upon. James ? Or if John CHAP. I. 
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lay poiſon in ſuch circumſtances, as ſhew it to be intended 
for a human creature, he ſhall certainly die for it, though 
it be accidentally taken by the perſon who is deareſt to him 
upon earth, and whom, at the peril of his own life, he would 
have redeemed from ſuch a hazard. This was the opinion | 
of the Court, and never was doubted to be ſound law, in 
the caſe of Carnegie of Finhaven, who, haſtily thruſting at July and 
Lyon of Bridgeton, who had inſulted him, happened to kill A Long 
another perſon, the Earl of Strathmore, to whom he bore . 
all manner of regard. And the ſame in ſome meaſure was 

the deſcription of the caſe of Matthew Hay, tried and con- 

victed of murder, at Ayr, in May 1780. The intention of 

this man was to poiſon a young woman, who was with child 

to him. She, however, though ſhe ate of the food in which 
the poifon was mingled, ſurvived the attempt, though injured 


in her health; but her father and mother, who alſo ate of 


it, were deſtroyed. Certainly the caſe was thus: far more 
__ unfavourable to him, that he could not. but ſee the plain ha- 
ard to thoſe who actually died, having thrown the poiſon 
into the veſſel, where the common meſs. was cooking for the 


2 ON” 


1 N hw Next e it is not even \ indiſpenſable, that has ma Of the Nature 
N lice be directed againſt any one in particular. For if a man — 

vickedly fire among a multitude at random, or if he ma- 

liciouſly turn out a mad dog into the ſtreet, at a time when. 

it is full of paſſengers, and a perſon is killed in conſequence 

of this brutality ; ſurely any difference between ſuch a caſe 

of indiſcriminate malice, and one of ſpecial hatred to an 

individual, is all to the diſadvantage of the offender, who 


ca cannot be conſidered any otherwiſe than as a monſter, or. 
; enemy 


oa» 
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CHAP. I. enemy of the human race, that ought. not to be, ſuffered 
among men. A charge of this ſort was brought againſt | 
- | James Niven, in March 1796, of whom the libel related, 
that having loaded a ſmall cannon with powder, and a 
bit of iron, and having pointed it up a lane or ſtreet of 
F common paſſage, he there fired it off, at a time when two 
$ perſons were ſtanding in the direction of the piece, and 
i | - others were paſling along the lane; whereby one of the 
| perſons firſt mentioned was killed. The circumſtances of the 
caſe gave no reaſon to preſume, that the pannel was actuated. 
. | by ſpecial enmity to any of theſe perſons, who were all un- 
= known to him: Yet it was held upon the Bench, that if the 
charge were proved, as laid, he was guilty of no lower crime 
than murder. The Jury found A . in . e 


Of the Nature | NEITHER is it 8 ry: to liſh chad. it 
3 0m is the ordinary and more frequent caſe, that there be evi- 
dence of a fixed intention on the part of the pannel, to do 
the ſort of miſchief which in the event has happened. If 
indeed the thing happen accidentally, and in the proſecu- 
tion allo of ſome different and lawful act, from which the 
pannel cannot reaſonably have any dread of the harm that 
enſues, this is excluſive of the notion of guilt : There is no 
malus animus, no vice or corruption of purpoſe, to fix an evil 
character on the deed. But if, on the contrary, the cir- 
cumſtances indicate a wicked and malignant ſpirit, a reſo- 
lution to do ſome violent and atrocious miſchief, though 
it go to a greater length than the pannel is abſolutely. 
bent upon, or take a courſe ſomewhat different from that 
which he intends, it is clear, that in many caſes it will 
be all one, as if he foreſaw and intended the actual iſ- 
ſue. If a man lie in wait for his neighbour, with intent 
5 | „ N 
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. 10 do him ſome grievous bodily harm, as for inſtance to 

hamſtring him, to cut out his tongue, or to give him an 
outrageous beating, or the like, and the perſon is ſo abuſed 
that he dies, either on the ſpot, or afterwards of the conſe- 


Chr. I. 


quences of the injury, the law knows no difference between 


this and the dole of murder. He hath actually killed, and 


cannot be ſaid not to have willed it, having willed that 


which put his neighbour in plain hazard of his life, and 


which ſhewed an utter indifference about the fate of his 
neighbour, Whether he were to live or die. Or again, if 


ing to burn the corn, but the fire ſpreading catches the ad- 
joining dwelling houſe, which is alſo conſumed, and the 
inhabitants within it, this is a clear ground, on which the 


author of the 8 may as well be ice for murder, | 


— 
* P 
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_ - I: theſe ande the actual iſſue participates of the 
nature of the original purpoſe, and the general malice 


one ſet fire to his neighbour's corn in the barn- yard, mean- | 
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is followed by a miſchief of that ſort, which is natu- 


rally referrible to that ſame diſpoſition and temper of 


mind in the offender. But what ſhall be ſaid, where the 


will to do a certain unlawful act is accidentally follow- 
ed by a miſchief, which is of a quite different kind and de- 


gree? In caſes of this ſort, according to certain of the 
Engliſh authorities, the guilt of the firſt purpoſe is to be 
| conſidered, and the man to have judgment according to the : 


character in law of that which he intended to do: So that 


if a perſon, ſhooting at a bird, happen unfortunately to 


kill his neighbour, his ſentence ſhall be different, according 


to the kind of ard * his W in 3 1. If it be 


* 
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a tame fowl, arhich he ſhot at for 3 W or for 


his improvement as a markſman, it ſhall be manſlaughter, 


becauſe of the unlawful purpoſe, of treſpaſs on the property 
of another. But if he ſhot with intention to ſteal and carry 
off the fowl, which is a felony, it will be murder, by reaſon 
of that intent: And again, if the homicide happen in ſhoot- 5 
ing at a wild pigeon, which is nullius in bonis, the perſon ; 
hall be entirely excuſed. But I have found nothing in our 


records, which inclines me to believe that our practice would 


be diſpoſed to take up · a ſtrained and artificial principle ſuch 
as this, by which things, in their own nature repugnant, 
are conjoined, and the crime made out by coupling a pur- 

poſe of lucre, to an act which is only then criminal, when it 


— 


comes of malice and a purpoſe to deſtroy; a diſpoſition 


PEN. 


— 


which has neither actually been exerted, nor can reaſonably 
be inferred againſt the pannel, as one who might probably 
be capable of ſuch wenn, if the occafion ſhould _ 


If mdeed the Leden whick 3 is a near 8 = 
and natural concomitant of the crime, which was meant 
to be committed, this will alter the caſe. As thus : If 1 
perſon goes out armed, to rob on the highway, and he 
attacks a paſſenger, who reſiſts, and in the ſtruggle his piſtol 
diſcharges, and the paſſenger i is killed, this, without a doubt, 
is murder. For not only is ſlaughter a near and probable 
reſult of the purpoſe of violently robbing, (in ſo much, that 
if the party ſhould fall in the ſtruggle, and break his neck, 
even this might well be argued to be murder); but it hap- 
pens in this inſtance, in conſequence of a preparation made 
to kill; ſo that there is here an original malice and miſ- 


A chieyous purpolp againſt the perſon, ſuitable to the event, 
c 1 £4 Le _ 
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: nad at; all the hazards muſt be with him, who has 


e on ſo atrocious a LE ve) 


| The like genie may A to FRY right! in another 998 


1 tion, of which one inſtance was brought before the Court 


of Juſticiary, though the proſecutor avoided to preſs it to a 
judgment; as indeed it is a caſe of more difficulty than any 
of thoſe which have yet been put. I allude to the caſe of 
| a perſon who ſets fire to his own houſe, being inſured, and 
inhabited by himſelf, meaning thereby to defraud the in- 


5 ſurers; if, in the progreſs of the flames, the houſe of his 
neighbour alſo is deſtroyedt For though the main purpoſe 


is a purpoſe. of lucre to himſelf, yet neither can he in any 
proper ſenſe be ſaid to be free of malice to his neighbour, 
of whoſe plain danger, from the conflagration thus kind- 
led, he has ſhewn his extreme diſregard. And indeed, if 
the caſe be put ſomewhat more unfayourably for the pan- 
nel, as upon the ſuppoſition that the two houſes are un- 
der one roof, or are floors of the ſame tenement, or are 
_ otherwiſe ſo connected in the way of building, that the one 
muſt be in very great riſk by the burning of the other, 
there ſeems to be n . of che derinen which an be 
1 given. ESE ft 5 
I Will, by way: of illuſtration, out aback oth If : a + 
- break into a houſe, meaning to deſtroy and pull it to pieces, 
and in the buſtle they accidentally ſet fire to the houle, 
which is conſumed, there ſeems to be no good reaſon why 
this may not be charged as fire-raiſing. Becauſe the ſame 
revengeful diſpoſition is exerted, and the ſame injurious ob- 
ject is gained, in either mode of miſchief ; and thus the firſt 


_ purpoſe is eaſily carried over to the event, without any ſort 


of  Condaful or unwarrantable inference: againſt the pannels. 
4 "= —- | But 
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Of the Nature 


of Dole. 


or THE. NATURE 


But if a thief 65 into a e by aijhe; to teal, and 


is ſcared with noiſe, and haſtily retires, leaving his light be- 


hind him, and thus the warehouſe is burned, there is no 
ground of inference from the motive of the thief, 'which 
was for pure profit, without conſideration of the perſon in- 
jured, who or what he was, to that harmful and vindictive 


purpoſe, which is eſſential to the crime of fire-raiſing. At 
moſt, therefore, the Pannel, in ſuch. a caſe, could only be 
liable to an arbitrary pain, as having done his neighbour 
this great harm, in purſuance of an inchoated criminal act. 
But I will not inſiſt any farther in this inquiry: Eſpeci- 


ally as I have little aid therein from the ſtate of practice, 
| which does not afford any adjudged caſèe towards elucida- 
tion of theſe rare and difficult queſt ions; fo that F have 


only been ſtating my own ET ONE char whidh. 
ſeems _ and 1 r in — - 1 "HI 5 TRE 7 


Tiſoven upon horſe: aire thee be Tron room for as 


forenke of opinion, yet the practice of all countries is agreed 
with reſpect to certain others, which alſo concern the ſtate 


of the offender's conſcience. | It is not material to the no- 


tion of guilt, (and indeed if there were no other reaſon for 


it, the impoſſibility of ſearching into the heart and ſecret 


thoughts would be a ſufficient one,) that the offender have 
himſelf had the full knowledge of the wrong and wicked- 
neſs of the thing he did. Though he were perſuaded that 
it was innocent, or even meritorious,” {as we know e that by 


fanaticiſm both in politics and in religion, men of worth 
and ability have been moved to commit the fouleſt crimes,) | 


yet ſtill it will not fave him from the judgment of the law, 
which muſt be determined by the nature of the act, and its 


evil conſequences to the am _ Not "Our any regard to 


2 Cf... 08 


q Auer CRIMES. T0 


5 t miſerable: PORT Y ſtrange a are as a. 


ous as the vices of the moſt. open malefactor. Whatſoever: 
be the cauſe which impels a perſon to the doing of thoſe 
things, which are deſtructive of the intereſt or the bonds 
of ſociety, his will is not on that account the leſs vicious, 
or his nature the leſs depraved. It is only the greater proof 
of his depravity, that he could do theſe things; vibe 
even feeling that they were wrong. 


As little is it included in the notion of Able ho. hs 5 


: offender have been in the knowledge of the puniſhment 
which law annexes to his crime. Nay, though he even 
thought that it was a lawful act, and liable to no - puniſh- 
ment, as in the caſe of plundering a wrecked veſſel, or 
reſcuing his own goods ſeized by the revenue - officers, ſtill he 


| ſhall not have a defence in this belief; for he may, and is 


bound to know, as much of the la w as relates to the regulation 


of his own conduct, and ſhall be judged on the preſumption 
mut he does ſo. 0. thus it, is, that certain caſes of homi- 


„ e of dale. in which it may Gay, at firſt 


| fight, that the perſon is puniſhed. for pure error, without a 


criminal intention. The judge, for inſtance, who pronoun- 


ces a ſentence of death, which is obviouſly unlawful, is not 


adjudged guilty. of murder becauſe he has erred, but on the 
footing of his having wilfully done wrong. The law, which 
cannot know the truth of his excuſe, and which perceives 
the plain advantage that might be taken of ſuch groſs pre- 
tences, for the indulgence of malice, preſumes his know- 


. ledge of that which he is not excuſable for being ignorant 
of, and will judge him accordingly. As applied to this mat- 


te this ſeems to be the true meaning of that maxim, ſo of- 


15 2 ten eee in the Roman law, culpa 12 0 Na erde N dolo. 
e e TNR. - 


12 


CHAP. I. 


mit Crimes. 


Cafe of Minors, 


Law of Rome, 
and of England, 


Who may com- 


| law has otherwiſe appointed for his offence, may be re- 


and in firmneſs alſo or maturity of will. As this is not, 


ferent in perſons of the ſame years, ſo the law of moſt coun- 


life by the Roman law, is not any where very expreſsly or 


if pubertati proxtmus, and found to be doli capax, fome puniſh- . 


e eee 


AFTER this of the nature of dole, or criminal intention, 
we naturally paſs to an enquiry concerning the perſons, who. 
are or are not capable of contracting this ſort of. guilt. For 
in truth, as Blackſtone hath obſerved, all the pleas and ex- 
cuſes which ſerve to protect any one from thoſe pains, which 


duced to the one conſideration of the defect, either abſo- 
lute or in a certain degree, of that dole, that vicious will 
or depraved n of which we have now been treat- 
— 4 | | | ated Day 3 


I. We ſhall firſt attend to the caſe of minors; or perſons. 
under age, who are from that cauſe deficient in intelligence, 


however, equally true of all minors, but is various accord- 
ing to the ſeveral degrees of non- age, and is even very dif- 


tries has qualified 1 its rules on chis head, and made more than DEE 
one diftifiction. | | | ; © Ft ? „ 


How this 1 matter was arranged for the vera paiiods of 


fully delivered; though, upon the ſeveral looſe and ſcatter- 
ed teſtimonies ', relative to the different crimes, it rather 
appears, that even upon a perſon under the age of fourteen, 


ment might be inflicted, but lighter than in the caſe of a 
minor pubes. But in the law of the neighbouring kingdom, 
the following, not unreaſonable rate? ſeem to be received : : 
| | N SPE 7. With 555 
| 1 * | 
.4 See Dig. lb. 50. tit. 17. L 111.; kb. 47. tit. 2. & 23-3 lib. <1 tit, +14 


No. 26.; lib. 47. Wt. 13. K. No. 1. e fs 


* 


or CRIMES. 


With * to an either male or female, of four- 


_ years of age, that capacity of dole is to be preſumed, 
and the ordinary judgment to be pronounced upon them, 
though it be even judgment of death. 2. With reſpect to 

| thoſe who are under fourteen, and ftill more decidedly with: 

| reſpect to thoſe who are under twelve years of age, the pre- 


| ſumption is the other way, but ſtill not to the excluſion of 


evidence to the contrary ; which, if it be obtained, and be 


pregnant, and if, inſtead of delaying judgment, (that the 


King's pleaſure concerning a pardon may be known), the 


Court chuſes to proceed, it ſhall be judgment for the ordi- 


nary pains, whatſoever theſe are, of the offence. ' 3. In the 

_ caſe of mere infants, or perſons under ſeven years of age, 
the preſumption of freedom from dole is OE e and n 

n allen, a arne to be obtained". ST. e AE 


- Tovth ING Our NO : praQice ; I know not whether 
It can be affirmed, that it has yet, in all theſe articles, at- 
tained to the ſame degree of maturity and preciſion as that 


of England. This, however, ſeems to be certain, that with 
reſpect to minors, if they have reached the age of puberty, 


Which in this queſtion will be fixed at fourteen for females 
as well as males, they are liable to the ordinary judgment, 
not excepting that of death, for thoſe crimes, ſuch as mur- 
der, fire-raiſing, theft, and the like, whereof the wickedneſs. 
may be known to them, even at that early period of life. 
Mackenzie has indeed delivered his own opinion, that a 
minor, (for he uſes no other term), ſhall not in any caſe be 
liable to the ordinary pain, not even for crimes againſt the 


law of nature, ſuch as murder»: Nay, he even ſeems to- 
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CHAP. I. 


* or THE NATURE 


think it reaſonable, Aer he FRETS not e this to be law, 5 


that for any crime done in minority, the offender ſhould not 


be obliged to anſwer. till he be major. But it is obvious, 
that ſo wide a ſcheme of indulgence, which would exempt 


that ſeaſon of life when men are moſt adventurous. and in- 


ventive, and moſt liable alſo to the ſeduction of evil ex- 


ample, not only would not be ſalutary, but in the end would 


prove to be the reverſe of merciful or humane. And in 
truth, though our records afford us many inſtances of ſuch a 


plea maintained for a minor pannel, and ſome of a lighter pu- 


niſhmenr inflicted on him, after adviſing with the King or Pri- 
vy Council ', (as certainly nonage is always one ground of a 
claim of mercy, and may have its weight along with others); 
yet ſtill this lenity never grew into a rule: On the contra- 
ry, it was always an extraordinary matter, and whenſoever 


the proper occaſion came, the minor convict, equally as any e 
other, underwent the higheſt ſeverity of the law. Thus, on 
the 27th July 1636, upon the conviction of Allaſter and Cal 
lum Forbes, as art and part with Patrick Macgrigor alias 


Gilroy, and others, in their herſhips and depredations, the 
Juſtice, in reſpect of their minority and their ingenuous con- 


feſſion, ſuperſedes to give doom, until he know the pleaſure of 
the Privy Council. On the 2gth July, after conſulting with 


32 that 


7 Thus, on the 5th April 1636, on the conviction of John Macilconnell, a boy 
of fifteen, as preſent with the Maegrigors at their robberics and depredations, 
the Juſtice, at thᷣe interceſſion of the aſſize, ſuperſedes doom, until he adviſe with 
the Privy Council. According to a marking on the margin of the regiſter, he 


8 ſeems i in the end to have been baniſhed. But the manner of the proceeding | 


ſhews, that the Juſtice held this _ to Lag out of the — courſe, and be- 7 
„ ll 7 ety „ 


or CRIMES. 20 


d i body he NNE them to be n wlang with r 


older and more practiſed aſſociates 

In like manner, on the 26th Auguſt 3 9 Middle- 

ton, indicted for ſlaughter, pleads that he was only fifteen 
at the time libelled. The purſner avers that he Was then ſe- 


venteen. The Juſtice finds proceſs, and on conviction, he 


has ſentence of death *, The trial of William Jameſon is a 


third inſtance of the ſame tendency. + This pannel was in- 
dicted for murder, and the Juſtice, in reſpect of a teſtimo- 
nlial from the pariſſi of his birth, “ beirand the pannell to 
A he paſt ſaxtene years of age; repels his plea of non-age, 
and ſends the charge to an aſſize. But he had a verdict in 


his favour. Again; in the caſe of Robert Forreſter, who is 


Ss 


— — 


Feb. 16. 16 30: 


June 21. 1634. 


pannelled along with his father for forgery, and alleges that 


he was not more than fourteen years old at the date of the 


fact libelled, the charge is nevertheleſs ſent to an aſſize; 


8 The verdict ſays, © And as concerning the puniſhment: to be inflicted on 
Allaſter and Callum. Forbes, for the forenamed erimes, for the whilk they are 
4 convict, in reſpect of thair en, remittis thair puniſhment to the Juſtice 


to conſider of thair minority. 
The Lords of Secret Council 3 ivy” . his Majeſtie' 8 juſlice, 


4. bie, 40 pronounce doom and ſentence againſt Allaſter and Callum Forbes, and 


4 Gilleſpie Macfarlane, quhais dome was continuit be thaime, while they con- 


|  % ſultit the ſaid Lordis thairanent; ordaining them to be hangit to the death, 


and for that end to be drawn backwards to the place of execution, the morne, 
in the afternoon, along with the reſt of James Grant * Gilroy's com- 


0 ” „% 2 * a ; 


1 He lay f fix years in TOP Ys on x the 18th November 1618, was . to- 
0 into baniſhmant. | | Fa | 


x 


"i 


5 was n 


8 24 


;* 
[1 
5 


. 
* 
1. 

. 
1,58 
7% 
N 
3 
> | 
u 
* 


. * * - . - \ 

1 * == » * * _— — + — * 

2238 rata ee eee ee ee D 
WOES” * y — —— IS 


— STI « " — 
. "I 
* 
. 


16 


CHAP. I. 


Tt 


July 4. 1664. 


Minors, if . 
niſhable capital- 


ly. 


OF THE NATUR E 


who indeed acquit him, but on a ſeparate ground. Far- 


_ — — 


ther, this matter underwent a debate in the caſe of the Viſt- 


count of Frendraught, accuſed of the murder of Gregory af 


Netherdale, and of impriſoning a free liege; and in that 
inſtance alſo, the iſſue was, that the defences. were 8 


and the caſe remitted to the OTST * an aſſize ?. 


In . tim, the ae GTO bow . ei 
been followed. Thus, on the 14th March 1786, Walter 


Roſs, for pocket-picking; on the 2oth June 1786, John 


Johnſton for the ſame crime; and on the 14th February 
1785, Archibald Stewart, for two acts of houſe;breaking ; 
had all of them ſentence of death, being lads of about 
eighteen years old. Alſo, on the 23d June 1791, Stewart, 


Paul and Bannatyne were condemned to die, for robbery ; 
one of whom was not above eighteen. For the like crime, 
James Mackenzie, at the age of ſeventeen, had ſentence of 


death at Glaſgow, on the rith April 1793. But a much 


ſtronger S he] than any of as and indeed ſuch as 
| | makes 15 


Robert Forreſter alleges, That the ſaid Robert, che time et r 1 Mledgit 
e counterfeiting of the ſaid alledgit teſtimonial of the ſubſcriptions thereof, was 
« nocht of the age of fourtene years, at leaſt had nocht paſt that age, and ſae was 
% not doli capax.” The purſuer anſwers, That he may be fraudis capax, 
gif he be but twelf years of age, at the leaſt fourtene, being paſt pupilla- 
« rity; and the pannell's aſſertion ought nocht to be reſpectit, becauſe nocht ve- 
« rifvit nor proven; likeas, as the purſuer e that he was paſt you EE 
% years of age the tyme of the writing.“ . 

The Juſtice repells the alledgiances above written, and nochtwithſtanding 2 
" thereof, refers the IE to the Tg of ane affine. | 


„ Ordains he Viſcount of ae to pb to 1 G of an 
« aſſize, notwithſtanding the defence for the crime of murder, DENSE and 5 
« detaining ane free liege, and for art t and part * theſe crimes,” 


' OF CRIMES. 


makes it unneceſſary to carry our reſeaches farther, is the 
_ caſe of Samuel Pirrie, poſt-boy, tried at Ayr, for abſtract- 
ing a packet from the mail, containing the ſum of L. 18, 
which he conveyed to his mother-in-law, Jean Fitchie, who 
appears to have ſeduced him to the crime. The verdict is 
thus: © Find the pannel Samuel Pirrie guilty of the theft 
_ © as libelled ; but in reſpe& of his tender age, being under, 
or little above fourteen years, his apparent- weakneſs of 
1 underſtanding, his open and candid confeſſion, and that 
* it appears by the evidence that he committed the crime 
at the inſtigation, and for the benefit of his ſtepmother, 
Jean Fitchie; they beg leave humbly to recommend him 
to the royal mercy.” Yet even in theſe circumſtances, 
which are an aſſemblage of all the conſiderations which in 
any caſe can ſerve to extenuate guilt, did the Judge* think 


it his duty to pronounce ſentence of death upon the pannel, 
leaving the interceſſion of the.jury to have its due influence 


upon the royal breaſt, where it accordingly had the defired 


"> 
char. I. 


Ap. 20. & 21. 
1786. 


effect, of . AY a e to this weak and ne 


youths: 

Wrrn e again to capital crimes s of a nen ah 
. inſtituted nature, ſuch as hearing of maſs, ſtriking in pre- 
| ſence of the Court of Seſſion, and the like, it may ſeem 


to be more doubtful, whether there be not room for a 


diſtinction in favour of thoſe minors, who are nearer the 
years. of puberty than majority. And here an argument 
may be grounded on the ſtatute 1661, c. 20. concerning the 


_ curſing and beating of parents, both in favour of ſuch an 


| indulgence, as a reaſonable thing in itſelf, and for fixing on 
the kd of fixteen N as that at which the minor ſhall 
8 | Cc e en 
98 Then Lord Braxfield, now Lord Juftice-Clerk. | 
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CHAP. I. 


OF THE NATURE 


become liable to death, for offences of this deſcription. 


For ſo it is appointed by that ordinance, with reſpect to the 


E tranſgreſſions there vindicated, which, though known to 


Pupils, if pu- 
niſhable capital - 


.. 


Pupils, if pu- 
niſhable capital- 
3 


every child as high immoralities, and deſerving of the moſt 
ſevere domeſtic correction, yet as objects of public trial, 
and of ſentence of death, are rather the creatures of the 


law, and cannot juſtly be imputed to any one, who has not 
attained to of eee and er | 


Ix rs to perſons . a 8 or Nie e "Ws age | 
of fourteen years, whether they in any caſe are liable to be 
capitally puniſhed, I ſhall rather content myſelf with ſtating 
ſuch teſtimonies as I have found in the record, which have 
relation to this matter, than attempt to infer a rule from 
ſuch ſcanty and imperfect materials. 

On the 21ſt October 1564, William Elliot of Horflichill, 
and five others, are pannelled, for the murder of Scott af 


 Haſſinden. One is repledged; four are convicted and be- 
headed; and with reſpect to the ſixth pannel, Archibald 


Elliot, who is marked puer on the margin of the record, op- 
poſite to his name, he is diſmiſſed, without trial. On the 6th . 
of Auguſt 1605, William Maxwell, indicted along withhis fa- 
ther Archibald, for ſlaughter, and for ſhooting with hagbuts, 

is ſent to an aſlize, notwithſtanding his plea of pupillarity. 
The Juſtice, however, at the ſame time, remits to the 
« aſlize to take cognizance of his age, if they think expe- 
<« dient.“ The aſſize find him guilty © of ſhooting with hag- 
“ buts, within a ſpear's length of his father's houſe, and 
that he was then within fourteen years of age.” It does 


not appear that any ſentence followed Upon this D 


In March þ 1701, Duff and Millar, the firſt a boy of 7 
dee years, the other about twelve, a are indicted, along with 
Fraſer 


Or erIMEs. 


Frafer and Anderſon, two grown men, for breaking into the, 
Earl of Home's houſe at Hirſel, and ſtealing a quantity of 
plate. The libel, as to the two boys, is found only rele- 


CHAP. 1 


vant to infer an arbitrary pain, and to infer death againſt 


the other pannels. On conviction, Fraſer is condemned to 
die, and Duff and Millar to be ſcourged at the gibbet, at 
the time of his execution, and Duff to ſtand for an hour, 
Vith an ear nailed to the gibbet, in preſence of Millar. The 
next in date to this is the noted caſe in 1749, of Alexander 

; Livingſton, a boy of twelve years old, and found by the 
jury to be doli capax, and guilty of killing another boy, by 
ſtabbing him with a knife : and here the Court gave judg- 
ment of tranſportation. Laſt of all, John Brand, a boy of 


Mar. 3. & 19. 
1701. 


Maclaurin's Ca- ; 
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thirteen years and eight months old, was brought to trial at 


Perth, for ſtealing letters from the poſt-office, which he had 
accompliſhed by an ingenious device of his own contri- 
vance. The Judges on the circuit thought the caſe proper 


for the conſideration of all their brethren. But the boy peti- 
_ tioned for e e and the nen thought 1 it proper 
to conſent. | 
Such as theſe precedents are, thy are all upon the fide of 
mercy. Yet I ſhall not affirm that they are ſuch, as to make 
an abſolute rule for all caſes of crime committed in pupilla- 


rity, without regard to the atrocious wickedneſs, the incor- 


rigible obſtinacy, or malicious cunning, of the offender, fully 
revealed in that of which he is convicted. . Put the caſe 


of repeated fire-raiſing, or of the murder of a parent, or - 
of the murder of any perſon by poiſon, committed by 


a boy of twelve or thirteen years of age: I heſitate to 


_  fay, for any authority I have ſeen, that the law will ex- 


tend its rey to theſe ſituations of extreme and hopeleſs 
_ 9 5 4 | 


June 30. 1789. 
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; CHAP. 1. IE, by any future judgment, it ſhall he found 1 a 8 
| SSR has no abfolute exemption from this laſt and higheſt atone- 
ment for his crime, probably this diſcretion of the Court 
will, however, at leaſt be ſubject to a limitation, with reſpect 
to that period of life, between ſeven and ten and a half years, 
and in the civil law termed infantie proxima, Which can 
hardly be ſuppoſed to receive the full and capital degree of 
dole. On the x3th November a me. a Court held at Lau- 
der, Thomas Gothraſton, a boy of eight years old, charged 
with the murder of John Smith, is ordered to be ſharply 
ſcourged, ad effujionem fanguinis,” on a holiday, at the 
church of the pariſh of Legertwood, within which he had 
Jan. 11. 1605. done the deed *. In the caſe of Maxwell againſt Armſtrongs, 
jr burning of corns, an objection is moved for certain of 
the pannels, who allege that they were only eight years 
of age at the time libelled. The reſult ſeems to be, that 
wmhep are paſſed from on finding caution to keep the peace. 
Dec. 10. 162). In like manner, in the caſe of William and James Hamilton, 5 
which is a trial for theft, the proſecutor © paſſes ſimply fra 
the purſuite of James Hamilton, becauſe he is bot ane 
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Pupils, if pu- n ITHERTO of the competency of jnflicing d ned In re- 
* . gard to the leſſer pains, a more certain language may war- 5 
| rantably be uſed. It is not by any authority maintained, that 
a mere infant, one who is under ſeven years old, is in any. 

_ caſe liable to any manner of pain. On the other ſide, it is 

as little to be doubted, that for all crimes of ſuch a kind, 
. whereof the e can be ſuppoſed to be known to them, 
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and committed in circumſtances of freedom, (for this 9 
to be a neceſſary condition of the rule), all who are above 
that age, and proved to be capable of dole, are liable to ſuch” 

_ mitigated pains as ſhall be adequate, in the opinion of the 
Court, to the ends of correction and example. In evidence 
of this, it may be ſufficient to refer to two inſtances, in ad- 


Pg 


„ OF CRIMES.” 


5 dition to thoſe which have incidentally been mentioned. 


One is the caſe of Charles and Donald Robertſon; two boys 


under fourteen”; (as was alleged), indicted along with their 


father, for the caſting down of certain houſes, at his com- 
mand, and carrying off the materials to which he pretended _ 


right. This charge was, upon full debate, found relevant 
againſt them, and remitted to an aſſize; but a conviction 
was not obtained. 'The other is the caſe of Ludovick-More, 
Andrew Duncan and James Robertſon. The charge here 


2 was. for ſhop breaking, and Robertſon pled, that at the date 


of the fact, which was nearly a year before the trial, he 
Was a pupil and doli in capax, as would be evident to the 


Court, ex habitu vultus et corporis. But of this plea no notice 
Pas taken in the interlocutor; and being convicted, he had 


judgment of tranſportation along with the other pannels. 
In like manner, upon libel for high crimes raiſed againſt 


either a minor or a pupil, and followed with petition on his 


part for baniſhment or other arbitrary pain, it has always 


been the practice that judgment paſſes to that effect; nor 
will the perſon be reponed againſt a ſentence of this ſort, 
under pretence of his minority, without proof of ſome groſs. 
irregularity or ſubſtantial injuſtice in the proceedings. It 
EEE Sims EE En TE Gn 


As to both the ſons, it is particularly pleaded, that they were not er 

fn teen, and ſo not puniſhable, and cannot paſs to the knowledge of ane aſflize.” 
This is a paſſage of Sir G. Mackenzie's pleading for them, as in the record. The 
printed. pleading, in the edition of Sir George's works, makes them fifteen... 


Mar. 6, & 9. 
1671. 


1726. 
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CHAP. 1. 
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or THE NATURE 


has ws mentioned, that John Brand, a \ hog: under four- 
teen, was baniſhed in this way. Andrew Maclaren, a boy 
of ſixteen, charged with houſe-breaking, had alſo been ba- 
niſhed Scotland in this form, by ſentence of a Sheriff-court. 


On 22d December 1783, he complained of this by ſuſpen- 


fion, laid on the ground of his minority, the want of advice 
on the occaſion, and certain objections to the libel and way 
of proceeding. But the Court of Juſticiary were of opinion, 


that there was no ground of relief, and refuſed the bill. 


Before diſmiſſing this article, I ſhall only farther obſerve, 
that in fixing the meaſure of puniſhment which ſhall be in- 


flicted on a pupil, the Court are not, cannot be confined to 


diſpenſe it, according to years and days, but take into con- 
ſideration all the circumſtances, the equity of the caſe, and 
proportion their ſentence to the character of the particular 


deed; ſo as humanity may be conſulted whenſoever it can, 


and the ends of public example be anſwered, when occafion 


| ſhall require it. In this view, regard is not only to be had 


Nature of the 


to the rank of the crime in the abſtract, but alſo to the con- 
trivance and way of execution of the particular deed; to the 
degree of concern which the pupil had in it, whether it was 
as principal actor, or only in the way of remote and infe- 
rior aſſiſtance; to the circumſtance of his doing it ſingle or 


with accomplices ; and if with aſſiſtance, whether it was 
that of others of his own age, or of old and trained offen- 


ders, or perhaps of ſuch who ſtood in a ſituation of awe and 5 


authority over him, and might conſtrain him to the adven- 5 


ture againſt his will. 


II. Nxxr, after minors, we may attend to the caſe of thoſe 
unfortunate perſons, who have to plead the more miſerable 
defence of idiotry or madneſs, which, if it is not pretended, 


or CRIMES. 


but genuine, and is withal of the due degree, and i is fully 
proved, brings the act to be the ſame as that of an infant, 
and has equally the privilege in all caſes of an entire ex- 
emption from any manner of pain; © Cum alterum inno- 


c centia concilii tuetur, alterum fati infelicitas excuſat . F 
. ſay, where it is fully proved, and is of the due degree: 
For if reaſon and humanity enforce the plea in theſe cir- 


cumſtances, it is no leſs neceſſary to obſerve ſuch a caution 
and temperament in the application of it, as ſhall hinder it 
to be underſtood, that there is any privilege of mere weak- 


neſs of intellect, or of a ſtrange and moody humour, or of 
a crazy and capricious, or irregular temper and habit. 
None of theſe things either are or ought to be law. Becauſe 


ſuch conſtitutions are neither excluſive of a. competent un- 


derſtanding of the true ſtate of the circumſtances. in which 


the deed is done, nor of the ſubſiſtance of ſome Ready evil 


0 paſſion, grounded in that ſituation, and directed to a certain 
object. To ſerve: the purpoſe, therefore, of an excuſe in 


law, the diſorder muſt amount to abſolute alienation of rea- 
ſon, © ut continua meutis alienatione, omni. intelloctu careat,”” 
ſuch a diſeaſe which deprives the patient of the know- 


ledge of the true poſit ion of things about him, and of the 


diſcernment of friend from foe, and gives him up to the im- 


pulſe of his own diſtempered fancy, diveſted of all * 


© ers Or. controul of. his paſſions. 


1 ee it mould be added to the 2 that he 
; muſt have loſt all knowledge of good and evil, right and 


wrong, this is a more delicate queſtion, and fit perhaps to 


be reſolved. differently, according to the ſenſe in which it is 
underſtood. If it be put. in. thin ſenſe, in a caſe, for in- 

ie PAR! --2h . | ſtance, 
L. 6M Legem 8 de Sicariis. 
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; 4.8 of e Did the pannel now chut murder Was a 


crime? Would he have anſwered on the queſtion, that it 
was wrong to kill a neighbour? this is hardly to be reputed | 
a juſt criterion of ſuch a ſtate of ſoundneſs, as ought to 


make a man accountable in law for his actions. Becauſe it 


may happen a perſon to anſwer in this way, who yet is ſo 
abſolutely mad, as to have loſt all true obſervation of facts, 


all underſtanding of the good or evil intentions of thoſe 


Who are about him, or even the knowledge of their perſons. 
But if the queſtion be put in this other and more ſpecial 


ſenſe, as relative to the very act done by the pannel, and 
the particular ſituation in which at that time he conceived 
himſelf to ſtand, Did he, as at the moment of doing that | 


thing, underſtand the evil of it? Was he impreſſed with the 


conſciouſneſs of guilt, and fear of puniſhment it i is then 
a pertinent and material queſtion, but which cannot to any 
ſubſtantial purpoſe be anſwered, without taking into conſide- 


ration the whole circumſtances of the ſituation. Every judg- 
ment in the matter of right and wrong ſuppoſes a caſe, or 


ſtate of facts, to which it applies. And though the pannel 


have that veſtige of reaſon, which may enable him to an- 


ſwer in the general, that murder is a crime, yet if he cannot 
diſtiſtinguiſh his friend from his enemy, but conceive eve- 
ry thing about him to be the reverſe of what it really is, 
and miſtake the illufions of his fancy for realities, with re- 
ſpect to his own condition, and that of others, © abſurda et 

e triſtia ſibi dicens atque fingens,”” theſe remains of intellect 
are thus of no uſe to him towards the government of his 


actions, nor in anywiſe enable him to form a judgment up- 


on any particular ſituation or conjuncture, of what is right 
or wrong with regard to it. If he does not know the per- 


ſon of his friend or neighbour, or he. do know „ | 
| 3 


* 
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if 10 is poſlefied'y wich the vain conceit that he is come there 
do deſtroy him, or that he has already done him the moſt 
cruel injuries, and that all about him are engaged in one 


foul conſpiracy to abuſe him, as well might he be utterly 


ignorant of the quality of murder. Proceeding, as it does, 


| 25 
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on a falſe caſe, o®conjuration of his on fancy, his judg- 


ment of right and wrong, as to any reſponſibility that ſhould 
attend it, is truly the ſame as none at all. It is therefore 
only in this complex and appropriated ſenſe, as relative to the 


e particular thing done, and the ſituation of the pannel's feel- | 
ings and conſciouſneſs: on that occaſion, that this inquiry 


concerning his intelligence of moral e or . is mate- 
. and not in _ _—_ or larger ae, 


a | Bowe to return to > the point Wen I 4 out. Dos gendes 
has always been governed by the general precept, already 
mentioned, which admits of no defence, ſhort of abſolute 
alienation of reaſon. To that purpole, the interlocutor up- 
on the caſe of Robert Thomſon, indicted for murder, finds it 


relevant, and allows him to prove, That when the fat 


* libelled was committed, he was ſo furious, mad and di- 
: « ſtracted, as to be totally deprived of his reaſon and ander- 
4 fanding; reſerving conſideration as to the effect of what 
_©* ſhould be found proven, until. the verdict Hood: be re- 
; turned. 
Tux ſame 0 had 3 in the Semi ien of 
— Thamm Gray. This man was indicted for murder, by ſtab- 
bing. It was alleged for him, that he was of very weak 


Caſes of Inſani- 
ty. 


June 18. 1739. 


July 26, 27. 
1773 · 


intellect, extremely paſſionate and flighty, addicted to the 


immoderate drinking of ſtrong liquors, and, on the whole, 
What between the uſe of theſe and natural infirmity, rather 


0 a . of fool or crazy Aw; and ſo conſidered by his 


D 3 e 


Nov. 29. and 
Dec. 12. wha 


Feb. 22. and 
Mar. 9. 1731. 
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neighbours, tn . man. This account was eien 


by the witneſſes upon the trial, ſeveral of whom ſwore to his | 


being drunk when he ſtabbed, and that he was at all times 
a weak and paſſionate creature, and eſpecially (as _ ex- 
preſſed it) © on the woodiſh order when he got drunk.” All 
this was plainly ſhort of madneſs in th®ſenſe of law, and 
the jury therefore found him guilty of the murder: The 
rule is farther confirmed by the caſe of Robert Bonthorn. 
The charge againſt him was, that being a ſmuggler, and ha- 

ving had contraband goods ſeized in his poſſeſſion, he, out 
of revenge, laid hold of an opportunity violently to puſh the 


revenue: officer over a precipice upon the ſea- ſnore, whereby 


the man had his thigh-bone broken, and was otherwiſe in- 


jured. The jury © find the libel proven, and alſo find, that 


* the intellects of the pannel are moſt remarkably: weak, 
« jrregular and confuſed, and therefore recommend him wy 


„ the mercy of the Court.“ He had judgment, neverthe- 


leſs, to be twice whipped at different places of the _— | 
where he dwelt, and for a ſum of damages and expences. 
For the fame reaſons which weighed in theſe caſes, the I 
defence of madneſs is leſs ſuſpected, and will more eaſily 
be received, againſt a charge of murder, mutilation, or other 
violent crime, than of thoſe offences, like theft or forgery, 
which can hardly be executed without art and ſteadineſs of 
purpoſe. I find that in the trial of Thomas Henderſon, for 
horſe-ſtealing, it was pleaded for him, that he was ſubject to 


occaſional fits of madneſs. But the libel charged, that he 


had conducted himſelf prudently in the adventure, having 
1 Frog the horſe 1 in the en ch ridden. ie by an 
. unfrequented ; 


I It was ; pleaded for this man, at Webel the verdif, that he was ben in- 
ſane, and that ſentence could not paſs upon him. The diet was continued 5 and 
the caſe perry to have dropped out * the . | 


- 
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| unfrequented road to a diſtance; where he left the horſe, 


under a plauſible pretence, and, laſt of all, ſold it, and took 
a bill for the price. The interlocutor therefore did not take 


notice of this allegation, at ee in nen 1 the 


pannel's defences. 57 1 10 Fit 
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Bur although t che difteinpes nnd this be. ables; in Les Muſt, the Infani- 


time. The quality of the action has no dependence but 
upon the pannel's ſtate of mind at the time of doing it; ſo 
that whether his malady be conſtant and unremitting, OF 
: only return at intervals, ſtill the defence/will be equally 

available, if he was then utterly furious, and void of reaſon; 


8 And here I may cite: the - caſe of Sir Archibald Kinlochy 


which was that of a perſon, who; having had his ſenſes ing 


jured by the acute delirium of a Weſt India fever, was 


afterwards liable to occafional fits of derangement, though 
at conſiderable intervals, and at length, in a ſtate of utter 
furioſity, had the misfortune! to kill his brother. The vio- 


1 gree, it is not material that it be alſo total in reſpect of . be conſtant. 


June 29. 1795. 


lence of this fit had only been for a few days before the 


fact, and he ſoon after ſettled into his ordinary condition. 
IS muy We Jury were unanimous to acquit him, ; 
15 The cf <5 
5 Taz caſo of PEN W dio tried for murder, was in 
1 ſome meaſure of the ſame deſcription. The pannel, and the 
_ deceaſed; Who was a woman, and teacher of a ſchool, were 
inhabitants of different floors in the ſame building. And 


it apears, that having riſen in his ſhirt, in the duſk of the 


evening, and knocked at her door, he, upon opening, inſtant- 
ly ruſhed in, and uttering ſome ſtrange and incoherent ex- 


| clainations bo re the 1 597 knocked, her on the head 
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with a hatchet, or chopping knife, which FOR brought * 
him. After diſpatching her, he ran off to his own houſe, and 
when a poſe aſſembled to ſeize him, he ſuddenly ſprung out 
upon them, and attempted to eſcape. It was alſo a remark- 
able circumſtance, that on returning to his houſe, he had 
taken offence at a wig-block which ſtood there, and violently _ 
clove it down with the ſame hatchet ;\ ſo that it was found 


all beſmeared with the woman's brains and gore. With re- 


gard to his ſymptoms of diſorder for ſome days preceding, 
they were chiefly theſe; a great degree of reſtleſſneſs, a 
diſpoſition to ramble through the country at all hours and 
without an object, incoherent diſcourſe, and diſorderly be- 


f haviour, though without any act of outrage or violence of- 
fered to his neighbour. But it was farther. proved that 


ſome years before, when employed as a, ſailor, he had oc- 


caſionally ſhown ſymptoms of derangement, which were 


aggravated by drinking, ſo that he had ſometimes been con- 
fined on board of ſhip, for eight or ten ſucceſſive, days, as 
inſane. The jury found it “ proven, that the pannel was 
furious at the time he committed the ſaid murder, but 


«to what degree of furioſity, they could not determine.“ 


On which verdict, the Court ordered bim into confinement, 
until bail ſhould be found <a his NW to TOP wo in 


11 ſtate of ſafety. 


Mar. 14. 1781. 


Tukkk is one caſe more inf, 55 Ha 1 upon 1 re- 
cord; that of Jean Blair, who, with a hatchet, cruelly 


miitipled and killed her ' miſtreſs, with whom ſhe had li- 
ved ſome years, as a confidential ſervant, and then, after 

ſetting fire to the houſe, and defacing the effects with- 
in it, ran out ſtark naked, and with her hands bloody, into 
che fret, and gave the alarm of fire to the guard. It was 
proved that ſeveral of her family had been inſane, and that 


te herſelf had ſhewn ſymptoms of inſanity about ten years 
before. She was acquitted of the murder ; bm was ordered 
* Ran "9" OL | „ Aft. | 
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to another claſs, the caſe, already mentioned, of Robert 
Thomſon, which was tried in June 1739. It was, in all its 
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circumſtances, an extraordinary caſe. | The pannel was ac- 


cuſed of the murder of George Forreſter, committed at mid- 


day, in the muir of Ballencrieff, and on, the highway from 
HFaddington to Aberlady, by knocking him down from his 
horſe with a ſtone, and cutting his throat with a pen- knife, 
as he lay on the ground. The pannel was a blackſmith, 
and had been employed in his trade as uſual, that very 
morning, till ten o'clock, And farther, not more than half 
an hour before the murder, two perſons, who met him on 
che bighway, had ſpoken to him in paſſing, and without 
obſerving any thing unuſual in his appearance. A few hours 
after committing the murder, he was taken into cuſtody, 


and in the afternoon; of the ſame day, and in the courſe of 


conveyance to goal, he had fo far recovered as to be ſen- 
ſible of what he had done. He pointed out the preciſe ſpot 
| where he had killed the deceaſed; ſhowed © the inno- 
_ ©. .cent/blogd?? (as he called it) on the ground; faid, that 
his own blood | would be ſhed for it; and expreſſed con- 
cern on account of the diſtreſs Which Re would bring upon 
his, father. He alſo related to the perſons who had charge 

of him upon the way, that the deceaſed had many times 
eried for mercy, while he was ſtriking him on the ground; 


but, © I trow (ſaid he) J had no mercy on him, for I be- 


2 lieved it was the devil that I killed.“ In the ſame ſtrain 
he added, that before meeting the deceaſed, he had chaſed 
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the avi carnal: the muir in another. ſhaps,! like a man 


« with a whin-cow in his hat,” and who ſuddenly'vaniſhed' 


from before him in the purſuit. In confirmation of theſe 
ſtrange circumſtances, it was proved, that the pannel was 
ſubject to convulſion fits, eſpecially at full moon, and tliat 
he was melancholy after them, and liable to be troubled 


with religious horrors, ſo that he ſometimes ſtarted from his 
bed in the night, and ſpoke and acted as if he were grap- 
pling with the devil. He had been ſeized with one of 

theſe fits a few days before the murder, but it had not 

been followed with any extraordinary depreſſion of ſpirits. 
The jury returned a verdict finding no proof of furioſity 
e till after the murder was committed ;*” as indeed no one 


was preſent to judge of his appearance at that time, and re- 


cently before he had been in his ordinary condition. Vet 


upon the whole circumſtances there was little room to be- 


lieve him guilty ;z and in this light the caſe had been viewed 
elſewhere; i for he received a enen nee 5 


1218 
* 14 


har is fill more e alin, any- alas of this kind; : 
there have even been inſtances» of ſudden, and in a great 
meaſure unaccountable phrenſy, and which, though exceſlive 
for the time, quickly ſubſided, and never again returned. 
And in theſe too, the plea of inſanity has been ſuſtained. 


A hiſtory of this ſort is related by Sir M. Hale; that of a 
woman who was tried at Ayleſbury in 1668, for-the murder 


of her own child. She was a married woman, and of un- 


doubted good fame and virtuous deportment. But not ha- 


ving ſlept for ſome nights after her delivery, and by this and 
other diſorder of her perſon, having fallen into a ſort of deli- 


rium, and being left alone, ſhe killed her infant; which, 


preſently after, ſhe ſhowed to ſome perſons who came in, 
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and told Sock ſhe had dane” it. She was inſtantly carried 


to goal, where, in a little, ſhe fell into a deep ſleep, and on 


awaking, was found to have recovered her ſenſes, and mar- 
velled much, how, or on what account ſhe had come there. 
The jury very juſtly found her not guilty: of the murder. 

- Very like this, though the verdict was different, was our 


alſo had killed her own child. She was an unmarried wo- 


; man, but had called help to her delivery, and had openly 
kept and ſuckled the child for the ſpace of ſix or ſeven days. 


It was ſworn to, that at times, upon the day of the fact, 


ſhe had been ſtrange in her ſpeech and behaviour, but te 
which the witneſſes had not paid much regard; and being 
£ left alone with her child, ſhe laid hand upon and ſtrangled 
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caſe of Agnes Crockat, of the 23d July 1756. This woman 


it. She kept it, however, lying openly by her in the bed, 
till the people of the houſe returned, and then ſhe ſhowed. 


it them, and told them what ſhe had done, and ſaid, that 


„the devil had tempted her.“ The caſe was thus far weak- 


er than the former, that there was no clear proof of bodi- 


2 ly complaint, or of a marked tranſition from a ſtate of diſ- 


order to ſoundneſs, The jury therefore found her guilty. 
But the . ic Ce ren to en her execution. 


A THIRD eaſe of the like charadier; v. was tried at Jedburgh, 
in April 1785, and iſſued in a verdict of acquittal. The 
pannel was a man named Robert Coalſton, a huſbandman or 
farm-ſervant. Some years before the fact, he had been 
ſtruck with lightening, and from that time had occaſionally 
been ſubject to melancholy and depreſſion of ſpirits, but not 
in any remarkable degree, nor ſuch as hindered him to do 
his buſineſs as a ſervant, and without any ſort of tendency, 


= Hale, vol. i. p. 36. 
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CHAP. I. 


or THE NATURE — + 


to eee mln lef. But of a ſudden, and without any 


new or viſible cauſe, the man became reſtleſs and impatient, 


and having left his maſter's houſe, in the middle of the 
night, ſet a roaming through the country, without plan or 
object, and behaving abſurdly, as he went along, but ſtill 
without offering violence to any whom he met. In the e- 


vening of the next day, he returned to his maſter's houſe; 
and by this time, having waxed outrageous, he abuſed his 


fellow ſervants; aſſaulted and ſtruck his miſtreſs ; and ha- 


ving ſuddenly ſnatched an infant out of her arms, which 
ſhe had upon the breaſt, he ran off with it, out of the 


houſe. A few minutes after, the child and he were found to- 

gether in an outhouſe, the child dead, and daſhed to pieces, 
and the man ſitting quietly by it, as quite unconſcious of 

what had paſſed. He made no attempt to fly or reſiſt, and was 
carried to goal, where he ſoon ſettled into a ſtate of lan- 


guor and ſtupefaction; out of which when he recovered, 
in the courſe of a few days, he ſeemed to have no remem- 
brance of theſe incidents, and ſuffered great agitation, on 


being told what he had done :. The jury found the ſlaugh- 
ter proved, but. the inſanity alſo proved; and he was or- 
dered into confinement. In-ſhort, how unaccountable foever 


to us, theſe viſitations of ſudden and temporary madneſs, 
yet ſtill they are within the compaſs of this miſerable privi- 


lege, if the utter alienation of reaſon for the time be proved. 


Bes1DE thoſe, of which an account has incidentally on 
given, I have found but one inſtance more of the plea 


of furiofity ſuſtained, in which there is any thing worthy „ 


to be remarked ; the caſe * n enge tried in . 
| | ee 


1 * Theſe les do not appear on a the record but are e known to me, as 
counſel for he W 


. * 


\ 
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bd This man was one of the rownelBoers" ef Eke 
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1 and had ſhot a ſoldier of the town-guard, one of a Nov. 20, & 27, 


party Which had been ſent to ſeize him, on his becoming 


outrageous. Theſe were the chief circumſtances alleged 
in evidence of his inſanity : : 1. That three or four months : | 


before the deed, magiſtrates of the city, having obſer- 
ved indications of derangement, had ordered him to keep 
at home, and appointed him a weekly allowance during his 


confinement. 2. He had conceived a jealouſy of evil in- 


tended him, and had applied to the Provoſt for a ſafe con- 
duct or protection, which was given him, out of indulgence 
to his humour. 3. About four months before the ſlaughter, 
he had called for a ſword to kill his brother, who came to 


viſit him. 4. He became ſlovenly in his perſon and appa- 
rel, inſtead of careful as formerly, and walked out into the 
ſtreet with his ſtockings looſe about his heels. g. He ut- 


tered ſtrange and hideous cries in church, and in time of di- 
vine ſervice. 6. On the morning of the day libelled, he 


ran into the ſtreet in his ſhirt, with a drawn ſword, and 
threatened his neighbours. 7. On being committed after 


the fact, and deſired to give up his officer's coat or uniform, 
he was ſcurrilous to the magiſtrate, and deſired him “ to go 
hang himſelf and his coat.” 8. After commitment, he was 
2 fo diſorderly, that it was neceſſary to confine him in the 
iron cage. The Court © ſuſtained the defence of his being 
4 mad, relevant to aſſoilzie him from the ordinary pain, 


the pannel proving that the ſame morning the defunct was 
2 « ſlain, he went through the wynd in his ſhirt, with a drawn 
„ ſword in his hand, threatening his neighbours, and any 


other two of the qualifications of fury condeſcended on, 
by a . on which the Lords lay no e The 
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Preſumptions in 


caſes of Inſanity. , 


or THE NATURE 


jury n a ſpecial and aukward verdiat”, : bot x which had ; 
dhe efiec ne eee . tad” Bre Aenne 


IN regard to the proof of " Fg It i is not diſputed, that 
in the caſe of one who has always been reputed ſane, it lies 
with the pannel fully to eſtabliſh this, egpally as any other, 
defence. But as to the caſe. of lunacy or periodical mad- 


neſs, a controverſy is agitated in the law books touching the 


preſumption on the ſubject, whether it ſhall be that the deed 

was done in furiofity, or in a lucid interval. 2. One thing i is 
obvious on this head, that there is no room for preſumptions, 

unleſs in the caſe, which cannot be a frequent one, that the 
jury cannot come to a concluſion either way, upon the proof 
of the pannel's ſituation of mind, as at the time when. the 
deed was done. For if there be a proof applicable to that 


period, and if it either eſtabliſh no ſymptoms, of diſorder, 


or oy TRY ow ones, it will not n che pannel-th at 


1 The j jury Find it proven, I. That thats was an ual or Lodi given. 


« by Baillie Warrander to go to the pannell, and endeavour by all fair means, to j | 


« bring him with the ſaid Baillie. 2. We find it proven, Ttiat che pannell threat: 


ned the perſons that deſired him to open the door, and go to the ſaid Baillie. 


« 3. We find it proven, That the time they were breaking up the door, Hen- 
14 « derſon, the defunQ, received a ſhot throw the lock-hole of the door, which 

„ gave him ſeveral wounds in luis body, and that he dyed about twenty days 
u thereafter. 4. We find it proven, That when the pannell opened the door af. 
«ter the ſhot, he aſked How all wa?? and he was told be Ferguſon, Smith N | 
© Innes, that he hatl killed a man; to which, he made anſwer, God have mercy _ 
„upon my ſoul. 5. We find it proven, That ſome months before the fadt, the 


4 pannell had ated like a furious or madman. 6. We find it proven, That af. a 


« ter the fact was committed, the pannell gave Baillie Warrander ſcurrilous lan- 
guage; and, /a/ily, finds proven, That at the time the ſhot was given, and the 


Adoor opened, that Ferguſon the officer, and n Hand: the N and his, | 


« 8782 together. 5th December 4754. NE 
| See Matheeus, tit. Dur Crim, . * 8. 6G. 
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lie had fatwtrly; (as was the anks of Lord vera) and for 
a length of time been inſane. Now as to ſituations of a 
doubtful character, I can imagine but one, in which it may 
be reaſonable to preſume for the influence of diſeaſe upon 
the act. I mean the ſituation of a perſon, Who ordinarily, 
and for a courſe of years has been inſane, with but few, and 
| ſhort, and imperfect intervals of reaſon; and more eſpecially 


tis will be juſt, if he is found with the plain ſymptoms of N 


furioſity upon him recently after doing the deed. One, for 
inſtance, who for years has been confined in a mad-houſe, 


if, taking advantage of the occaſional liberty which is in- 


dulged him, on the faith of any ſeeming intermiſſion of his 
fury, he ſhall make his eſcape from his friends, to whoſe ſo- 
: ciety he has been reſtored; and ſhall kill a perſon when no 


one is by to bear teſtimony: to what paſſes, and ſhall after- 
e wards, in the courſe of the ſame day, be taken in a ſtate of 


_ abſolute diſtraction; he may ſeem to be within the privi- 
lege of this humane conſtruction. In the caſe, on the con- 
_ trary; of one whoſe lucid intervals have been lon ger and 


8 more frequent, the preſumption upon a doubtful and defec- 


tive proof ſhall be againſt him; though by reaſon of the 


2 faulty habit, and the natural ſuſpicion of the lurking vice, 


Where it has once ſhown itſelf, weaker evidence may 
here be. . e to caſt the balance, than in the trial of 
done who has never been ſubject to this affliction. The ſitua- 


tion. is ſtill more unfavourable to the pannel, if his ordinary 
condition be that of a ſound man, or if his lucid intervals 
have generally been at ſtated periods, and of nearly the 


ſame endurance, and the deed is done within the regu- 
lar period of ſuch an interval. But truly it is a vain at- 


deempt to compreſs within a few ſhort maxims, all the poſſible 


| varieties and combinations of theſe miſerable en And 
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OF THE NATURE 


on the whole, it will We much ſafer to an "TY E 5 
ever ſo ambiguous a caſe ſhall happen, the queſtion will ra- 
ther be fit for the conſideration of the jury, on the whole 


hiſtory and circumſtances of the particular malady, as de- 


tailed in evidence to them, than for the reſolution of r i 


Van, as matter of _ by WO OR vale; 


Judgment in Ca- 


ies of Inſanity, 


the madneſs be; whether it be attended with rage, fury, 


Dec. 8. 1704. 


ers Fs 44 to the l af a vendich; finding: the; 40 
fence of furioſity proved, it cannot well be any other, chan 


the entire acquittal of the pannel, cum ſatis furore ipſo 


% ꝑuniatur . And this, according to the remark of Sir 
Mathew Hale, muſt equally hold true, of whichever kind 


and ne violence, or is only ſuch as takes away che 
uſe of reaſon and memory, and leaves the perſon in a ſtate 
of imbecillity and ſtupor; in which, if, as a machine, he 
do any evil, though without impetus or rage, it is not a pro- 
per act of his, for which he can be accountable in law. As 


to the inferior degrees of derangement, or natural weak - 


neſs of intellect, which do not amount to madneſs, and 
for which there can be no rule in law; the relief of theſe 
muſt be ſought either in the diſcretion of the profecu- : 
tor, who, may reſtri& his libel to an arbitrary pain, or in 
the courſe of application to the King for mercy. Let ot 
find; that in one caſe, that of Sommerville, though perhaps 
not to be approved of as a precedent, a middle courſe was 
taken, by abſolving the pannel from all corporal pain, but 


decreeing for a fine. to the fiſcal, and e TY to che wi- 


dow and children of the deceaſed. rnit e 
Ox matter, however, there is, . ich by juſt ans : 


uniform ons! the Court take 9 «oy their ſentence, 


1 ——— be | Be nes | except | 
| F 3 5 68 14 WRAY” Eb. I. Dig. | „ | : . | 


eee lp 
 Enoehie in thoſe" rarer caſes of delirium Am fever: or | bther . CHAP. F. 
_ bodily diſeaſe, for which an undoubted ” momentary cauſe - | 
can be aſſigned. I mean the providing of ſecurity to the 
publie, and to the pannel himſelf, againſt the danger of his 
malady, if unhappily he ſhall again be afflicted with it. To 
this end, in the caſe of Sommerville, the Court appointed him 
to be confined in the houſe of correction, © never to be libe-, 
rated therefrom, but upon a certificate under the hands of 
„ the magiſtrates, and two known phyſicians, that he has 
*convaleſced; and become ſound in his judgment.“ But 
more ordinarily, the courſe has been to qualify the order of 
confinement, by a humane proviſion, allowing the magiſtrate 
or keeper of the goal to deliver over the pannel to ſuch rT e. 
lation, or other perſon, who ſhall find ſufficient bail in the | — 
books of adjournal, to the ſatisfaction of the Court, and un- 
der ſuch penalty as they ſhall appoint, to keep and detain 
him i in ſafe cuſtody for the future. Deliverance was given 
to that effect, in the caſe of Robert Spence in 1747, of Jean 
Blair in 1781, of Robert Coalſton in 1785, and of Gordon 
KEinloch in 1795 in which laſt ere the een __ 1 
ballen was Ne thoufand e e 5 Mn 


219. 23! YT 5s 2 (ine Pow? ft 71 

Were IAAVE now ſaid ſollictent overly ihe chica of Of the Defence 
nonage and inſanity; and theſe are properly the only caſes 9 
of incapacity of crime, that attaches to, and is inherent in, > 
the perſon, © But I ſhall ſubjoin ſome obſervations upon cer- . 
tain other fit tuations, Where a perſon altogether ſane, and of 
the years of diſeretion, and therefore capable of committing 
crimes, may however be alleged to have a privilege, by rea- 
bon of the particular cireumſtances which he is in at the 
time of doing the deed. And firſt, I ſhall ay a word or 
two concerning that oO el FRO madneſs, which i is 
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1 — > Voet, Comment, in lib. a7 tit 10. Dig: No. . | Re N 


produced by exceſs in intoxicating liquors; It has been 


alleged, on the authority of a ſingle text, that for this ſort 


of frailty the Roman law had ſuch indulgence, as in every 
caſe to remit the capital pain per vinum aut laſciviam lapſis *. 
But it is plain, as well from the title of the chapter in the 
Digeſt, where this paſſage ſtands, as from the whole ſcope 


and connection of the law, of which it is a part, that this was 


no general precept of that ſyſtem, but a ſpecial ordinance, 
relative to the caſe of a ſoldier, who wounded himſelf, or 
attempted his own life. Some have thought, that even 

among ſoldiers, it concerned him only, who, having ſlipped 


and fallen when in liquor, in this way accidentally gave him- a 
ſelf a wound *. But however this may be, certain it is, that 


the law of Scotland regards this wilful mognaſy: with a quite 
different diſpoſition from the other, which is the viſitation 


of Providence, and if it does not conſider the intemperance 


as an aggravation in the caſe, at leaſt ſees very good reaſon 
- why it ſhould not be admitted as an excuſe for the offender, 
to ſave him from the ordinary pains of his tranſgreſſion. 
For, not to mention that a perſon cannot well lay claim to 
favour, upon the ground of that which itſelf ſhews a blame- 
able diſregard of decency and order, How are the differ- 
ent degrees of ebriety to be ſettled, or the real ebriety to 
be diſtinguiſhed from that which is affected; or what protec- 
tion ſhall there be on this plan againſt the attempts of ſach 


who may inflame themſelves with liquor, for the purpoſe of 


gaining courage to indulge their paſſions, and an opportunity 
to do it ſafely ? Beſides, if there were even no danger of ſuch - 
eee tk a r 1 wn en to be provided to 


1 NOS the 
* Lib. 6, Dig eee e. B a 
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: the peaceable and Anakin part of the community, who nk 
_ otherwiſe be delivered into the (diſcretion; of the diflolute 
and worthleſs. For theſe ſubſtantial reaſons, our cuſtom 


utterly diſowns this defence, and this generally, and with- 


out regard to that diſtinction, which has often been urged, 
but is not ſuited to practice, , inter ebrios et ebrigſos, be- 
tween ſuch as are habitual drunkards, or are only accident- 


ally in liquor. This was pled and repelled, in the caſe of Jo- 


ſeph Hume, in February 173a, which was a caſe of murder. 
Likewiſe: in the caſe of Maclauchlan, in March 1737, for 
murder and riot, the general plea was argued and repelled; 
as it had long ago been in another caſe of murder, that; of 
Hamilton of Green, and in many prior caſes. 
Bur although this be, a juſt and ſalutary rule, in its 1 
cation to crimes; ſuch: as thoſe that have been mentioned, 
yet it ſeems to be queſtionable,'thbugh I have not obſerved 


july, Auguſt 


1716. 
Of the Defence 
of Intogication.. 


= 


that any author makes the diſtinction, whether the ſame 


holds equally true of all offences without exception. There 
are ſeveral offences of that nature, which neither are ſo 
tempting to the delinquem by any profit that is attached to 
them, nor are attended with any necęſſury or immediate da- 
mage to a neighbour or to ſociety, and which indeed are 
_ chiefly reputed, criminal, on account of the violation of or- 


| 7 der and decency,. and the pofible evil influence on the 2 
minds of fuch who come to the knowledge of them. Of 


tis deſcription are blaſphemy, hereſy; leaſing- making, the 


uttering of ſeditious words, and ſome others, which are 
chiefly puniſhed, as an inſult to the order of che ſtate, or 

as tending to leſſen the reſpect of the hearers for the Prinee, 
or their veneration for the truths of religion.” Now; in any 


of theſe points of view, not only is the wickedneſs. of the 


n leſſened in our opinion, if he was not in the 
| ae: 


oer 
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due poſſeſſon of his faculties at the time, but che i injury it 


ſelf to the community, the poſſible harm and contagion 


of his example, is prevented; whereas, in a caſe of fire- 
raiſing, robbery, murder, or the like, the miſchief is always 
the ſame, whatſoever, in that reſpect, have been the condi- 
tion of the actor. But if a perſon go to hear maſs in liquor, 
who is a good proteſtant when he is ſober, or if an orthodox 
and pious citizen ſhall be prophane, or heretical, or blaſ- 
phemous, in his liquor, or if a loyal and well affected ſub- 
ject in the ſame condition [ſhall forget. his principles, and 
utter calumnies againſt the King; in any of theſe caſes, who 


is there that heeds or regards him? His example does not 


ſeduce, his doctrines do not lay hold of any man's mind, 
becauſe they are not ſeriouſly taught, nor can be ſaid to be 
truly his: The words are not even in the hearing ſo offen- 
ſive to the ears of the byſtanders, as in the mouth of one 
who adviſedly utters them; nor can the State or Church rea- 


ſonably feel the ſame reſentment of them, as of a malicious 


and deliberate inſult. Many other ſituations may be i imagi- : 
ned, in which there ſeem to be the like reaſons for mitiga- 
tion of the ordinary pains; 1 ſay for mitigation, for I would 
not be underſtood to argue for entire impunity, nor even 


for mitigation, unleſs it appear on the whole circumſtances 


of the caſe, that the tranſgreſſion is fairly imputable to the 
condition of the man at the time. But in this I have only 


been delivering my own ſentiment, which is not ſupported. 


with any precedent, nay, has even to ſtruggle with an ex- 
preſs judgment to the contrary, and given too in a caſe 
which was favourable to the pannel. In 1697, Patrick 


Kinninmount was tried for blaſphemy by railing againſt 


God, upon a libel which concluded for the pains of death. 


Ads other ae it was lenny for him, that if he 


—— ever 
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ever uttered ſuch words, it was in a ſtate of fury or diſtrac- 
tion, occaſioned by exceſs in liquor. The Court * finds the 
4 defence that the pannel was furious or diſtracted in his 


4 wits relevant, in the terms of the act of Parliament, but 


« repels the allegeance of fury or diſtraction ariſing from 
„ drunkenneſs, and alſo repels the haill other defences.” 


Let it may be obſerved, with reſpect to the offences provided | 


for in the ſtatute 6th Anne, c. 7. chat it is only by the mali- 


cious and adviſed aſſertion of the pretender's title, and the 


adviſed denial of the right of Parliament to limit the de- 
ſcent of the Crown by laws, that the pains of pramunire are 


incurred; which is thus far an adoption of the principle 


I have en, n in ! rt of caſe to nien I have 
ent „CC 360 9 ole tonite oh! THEO Tet 
IV. ak us next 8 the effect in n of 3 mere 
N Es ſort of conſtraint upon the will, which is not of 


the offender's own producing, but ariſes from the ſtate of 


ſubjection in which he is with reſpect to others, by whoſe 


or the Plea of 
Subjection. 


command he does the evif deed, knowing it to be wrong, 


A and ee to what 22215 own free” will would" determine. 


bs; 1. | e L mall eee fubjeaion 1 ariſes 
by reaſon of the relations of private life, as that of the 
wife to the huſband, the child to the parent, the ſervant to 
the maſter, With reſpect to the wife; That for any atro- 


cious crime, ſuch as treaſon, murder, or fire-raiſing, which 


ſhe commits either in company with her huſband, or in com- 
pliance with his command, ſhe is equally liable as he to the 
Wh ordinary. pains, this: never was denied to be law: for theſe 


things are mala in ſe, and againſt all the original feelings 


N of re, or bumanity, which are W to the duties 


— 


As between 
Wife and Huſ- 
band. 
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ie erte die hies but dme influncotCurrelentiich. 


is ſo obviouſly neceſſary: In the caſe of James Brown and 
Elizabeth Chalmers his wife, where the charge was for 
jointly beating Brown's mother, ſo that pe this Was 5 


ſuſtained as a capital dittay againſt both. 


Bur even with reſpect to the leſs Weiden ness much | 


as theft, reſet of theft, forgery, or the like, I cannot learn 


that our law, like that of England, will be ſo indulgent 
to her, as to preſume in her favour, that what ſhe does 


in aſſiſtance of her huſband, or in his preſence, © is done 


againſt her will, and out of dread of his authority, and 
on that ground to protect her from all manner of pain. 
According to any precedents that can be ſhewn in our re- 


cords, if the huſband and wife go out together and fteal; or 


if the huſband ſteal, and the wife receive the ſpoil into 
wen » |. pn wry nec und er keeping 3, or if the 
* Th es . e 


N Fx: SS 


The Lords find, That James Brown . a at the ritne da : 
bose beat or curſed the deceaſed Anna Cockburn his mother, releyant to infer 
the pain of death, and confiſeation of moveables 3 as alſo, 1 Fi ind that the ſaid James 
Brown and Elizabeth Chalmers, the other pannell, that they or either of them, 
having at the time and place lybelled, beaten the ſaid Anna to that degree, that 
ſhe of the ſtroaks given her, did ſhortly thereafter dye; or that they, or either of 
them, were art and part of the murder of the ſaid Anna, relevant to infer the 
foreſaid pains; and, ſeparatim, the ſaid Lords find, That at time and place ly- | 
belled, ſhe the ſaid Elizabeth Chalmers having beaten the faid 4 A. C. relevant 


to o infer an WIE 2 PR 4th Anget 17 3 2 


e _ bade, l. iv. [2 28. 
3 15 Arete autem ca/ebus, tenetur uxor re, 2: : gelbes furtum, vel ab 5 
_ ficium aliguod viri ſui, inveniatur ſub tlavibus ſuis, quas ipſa debet habere in cuſ- 
todia et cura ſua; videlicet de ſpenſa et arca robarum, et jocalium ſuorum-; et de 
ſerinio ſeu coffero ſuo. Et | aliquod furtum ſub talibus clavibus * uxor 
cum viro, culpabilis e/t. Statuta Wilhelmi, * I 15. 


 OFCRIMBS „ 


Ef iſhavd forge che notes, and the wife is employed to put 
them in circulation, we will rather be diſpoſed to follow 
the precept of the old laws of William for ſuch caſes, 
which holds) bath for guilty, and puniſhes them according 
to their demerits. Seil cum fuerunt ambo participes in crime 


4 fic: erunt quoguc et in pama. Et licet uxor: obedire. debeat. vine 


_* fav, tamen in atrocibus obedire non debts 105 fie debes er * | 


| , huniri ſecundum demerita ſua.. T 

TRE libel againſt Jahn Bell, and Elizabeth, bis wide, Fr 
Wer eat reſet of theft, and harbouring of thieves, 
was accordingly found relevant againſt either of them, and 
on conviction of the laſt of theſe charges, the ſame pain 
Was . inflicted on both; Likewiſe, upon the libel againſt David 
Pinkerton, Helen Baillie his wife, John Marſhall, and So- 


pPhia Pinkerton his wife, which bore a charge of their being _ 


Egyptians, and guilty; of. diverſe: thefts, violences, robberies, 


and attempts to rob, committed by them in company, they 
were ſeverally found relevant to infer death or arbitrary 


pain againſt Helen Baillie“, and her aſſociates; and it was 


only upon the conſent of the proſecutor with regard to So- 


june 11. 14. 18. 
1736. 


Aug. 22. 1726. 


phia Pinkerton, whe was a young woman, and the daughter 


of the pannel Da vid Pinkerton, that the charge as to her 


n Fan an eee ee The like en had 
1355 3 n „ „181 954969 of Þ enn 


* 


3 „Find Sl ethos Pit 
| Baillie alias Douglas, pannells, 'or any of them, their vol 1 and ae to 
| be Ægyptians, ſorners or maſterful beggars, in conjunction with the ſaid pan- 
nellz, or any of them, their being the times and places lybelled, guilty, art and. 
8 ne facts of violence, theft, robbery, or attempts of xobbery lybelied, or 
any of the ſaid fads, relevant, io infer che pain of death, and couſiſcation of move- 
Wan Find the ſaĩd pannells, or either of them, their being guilty of 
any of the other facts ly belled, except the ſaid murder and robbery laſt mention- 


15 ed, or that they were art and part thereof, 9 relevant to N an arbi- 


* puniſhment. 


— 
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, CHAP: 1. 


— 1698. 
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Nov. 25. and 


Dec. 11. 1695. 


Or THE NATURE 


: | beet fühne an the caſe of John Bailhey hüt wife and'chil- 


dren, another knot of the ſame ſociety, and accuſed of the 

like tranſgreſſions. To theſe I ſhall only add the caſe" of 
George Lamb and his wife, Who, along with others, were 
accuſed of deforcing a meſſenger in the execution of a cap- 
tion; and againſt theſe ſpouſes in particular, it was charged, 
that having decoyed the meſſenger to their houſe, by pro- 

miſe of protection, they, after his entrance, extinguiſned 
the lights, threw open the doors, and gave acceſs to a2 
rabble to beat him. Now, this was found equally relevant 

om re both :: But they had a verdict in their favour. 
Ay truly I ſee nothing exceptionable in the diſpoſition of 
our law: becauſe the ordinary caſe will be, that the ſpouſes 


mutually confirm each other in their profligacy, or if there 


be ſeduction in the caſe, it may as well be on the part of the 


woman, as the man. The utmoſt lenity, therefore, to which 
our practice might be inclined, would be to excuſe the wife 
for venial treſpaſſes or petty crimes, to which her obedience 


of his orders may have conſtrained her, and to mitigate 


her ſentence for the more grave offences, if the circumſtan- 


ces of the caſe make it reaſonable to believe, that the is the 
leſs guilty of the two. Perhaps, it may alſo be expected, 
that in the caſe of threats or violence employed by the 


huſband to coerce her, a leſſer degree of terror ſhall excuſe 
the ſubmiſſion of the 3 who is e fubject to his 


| "power, . 


1 Find that part of the Iybell + anent the 3 or n the meſſen 3 
his aſſiſtants, relevant to infer the pain of deforcement ; and likewiſe, fot be 
-qualifications following, vis. That the pannells invited the meſſenger into their 
houſe, and entered in commoning, and promiſed protection, and thereafter did 
blow out the candle, and opened the back-door, and let in the rabble, relevant 
joyntly, per ſe, to inferr an Oy FI and r the. FOIeY ou. | 
poned for the *. - 


F CRIMES.” 


: power, e not che ſume means of eſcape, from his rent · 

ment, as a ſtranger. Laſt of all, it is not to be believed 

that in any caſe the wife ſhall be held guilty, or be impli- 

cated as art and part of the huſband's crime, by affording 
him that harbourage or concealment and comfort after the 

fact, which the feelings of nature and duty require of her 

at that ſeaſon of diſtreſs and terror, when her fidelity has 
become his only refuge. Neither, if ſhe were diſpoſed, 
s it to be preſumed that ſhe has it in er e to refuſe 

Fer eee n 5 Ta 

f 7 Rr Ie" 

. hag reſpec to chile, oY 1 che father! IJ op 
7 Coma command, or perhaps in this inſtance his com- 
mand without his preſenee, there concur the great youth 


45 
mer.! 


SubjeAicn of the 
Child to the Pas 
rent. | 


of the child, it may procure him a mitigation of the or- 


dinary pains, in the caſe of a high crime, or perhaps en- 


tirely abſolve him, if the offence be venial or trifling,. As 


it did in the caſe of John Rae, a boy of twelve years 
old, who being proſecuted for ſtealing four ſheep, in com- 


pany with his father, was aſſoilzied by the Court, in 
* reſpect of his nonage as ſaid, and that what he did was 
in obedience to his father's command.“ Mackenzie 
hath quoted this caſe as in proof of the general poſi- 
tion, That the command of the father will entirely free the 
child from the guilt of the inferior offences; and on another 
occaſion he expreſſes himſelf more largely, as if this of itſelf 
_ would alſo mitigate the pain of the more atrocious crimes. 


But 


1 Uror alicujus deſponſata, non tenetur virum ſuum accuſare; nec furtum ſuum, 


nec Jeloniam enn cum * 900 N poręſtatem non babeat. Stat. Will. 
cap. 9. No. 1. 45 5 eee eee 4 +359» 6, e 


No Tix Puniſhment, Ne. 5. . . 


Jan. 21. 1662, 


CHAP: I. 


June 9. 1673. 


Mar. 6, & 9. 
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Of the Subjec- 
tion of a Ser- 


vant, 


OFTHE NATURE 
But it · ĩs plain that this deciſion, which'is' mainly grounded 


in the age of the pannel ', will not ſupport ſo broad a privi- 


lege; neither have I met with any other judgment which 
atributes any higher power to che command of a father, 


than as a favourable eee eee e. 


tenuate the guilt of the child. In the caſe, particularly of 
John Mackintoſh, and Angus bie ſon, where the father's or- 


der to commit the flaughter- was libelled, and which was 


fully debated on all the other points, no ſuch plea for the 4 
ſon was even ventured to be maintained. In that of Donald 
and Charles Robertſon, it was, however ſtated, and upon 
full pleading was repelled; though the caſe was thus far 
favourable, that theſe pannels were boys, alleged to be un- 
der fourteen years of age, and the crime was only the caſt - 


ing down of certain houſes, and carrying aff the materials, 
to Which their father claimed right as his own. Mention 


has alſo been made of the caſe of Samuel Pirrie, in later 
times, where the inſtigation of a mother-in-law to à boy of 
fourteen to ſteal, had not even tlie effect of faving him from 


judgment of death. Nevertheleſs, as in the caſe of a wife, 


it may be true that greater allowance ſhall. be made for ac- 
tual coercion or violence employed againſt the child, becauſe 
of the ſituation of dependence, and habit of OOO 


wherein he ſtands with _— we the ec 


. „ 


+ The caſe off a 3 abbamieg to | Madkenajies 5 is 


nearly the ſame as that of a child; ſo that the command 


nyt . for as ents in cheſs RES « That John Rae 
« younger, not being as yet twelve years of age, 4a 8 not hw eapan, ought 
© not to be put to the knowledge of ane alhze. oh : 


Ti. Art and 8 No. 5. 


of * . entirely na him in 41 leſſer -crimes, and 


even faves him from the ordinary pain of the more atrocious; 


| if the maſter is known to be cruel. But I conceive, that in 
this he is rather to be underſtood as ſpeaking with relation to 
| thoſe caſes; where; beſide the order, the ſervant has to allege 


actual coercion by the maſter, and the reaſonable fear of vio- 
| lence, againſt which he has no ſure or near protection. As, 


for inſtance, if a perſon igriorantly engages as ſervant to a 


Highland depredator, and is carried out upon an expedition 


by his maſter and his aſſociates, who, with threats and drawn 
ſwords, compel him to accompany them, and be preſent at 


their exceſſes. At leaſt, if Mackenzie meant to lay down this 


_ poſition generally, his doctrine, for aught that I can find, is not 
grounded in the practice of the Court, as well as it ſeems not 
to be ſafe nor reaſonable in itſelf,” A plea of this ſort was ſet 
up in the caſe of Dougal Macfarlane, tried for way-laying 
and beating an exciſe-officer, ſo that he died; which he alleg- 
ed was done upon the order of his maſter and miſtreſs, and in 
revenge of their quarrel *, | But this and all his other defen- 
ces were repelled. The hikes: defence had the ſame iſſue in 


| N e e eh of e ene e and others, tenants and 


1 „ eee d ane 


And in „leer crimes, | the! contain bf ths, nd 3 ee 
— Lex Hamo, F. ad Leg. Aguil. Now, I ſubſume in the terms of this, that what- 
« ever was done by me in this affair, was done by the command of my maſter or 
Mrs Macara, both, or one or other of them. 2 + 5+ + + » « Whatever it was that 
* 2000 happened, or was intended, all wis done at the command or defire of my ſaid 
. © maſter and miſtreſs. If they had bid kill, I own it might have looked odd to 
_ 4 plead their mandate, for a 0 crime that nature ſtarts at, but to cu is not ſo ſhock - 


: « ing to nature, and a maſter or miſtreſs will readily be obeyed in ſuch a caſe by 


their ſervant, eſpecially in the H. io blands, where almoſt unlimited obedience | 
«5 paid to ſuperiors, and ſuch chaſtiſements not much reckoned on. And the 
4 mandator is liable for the exceſs, as well as for the preciſe fact he com miſſioned 
to be done.” This is a paſſage trom the information for the pannel. 


a7 
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* CHAP. I. 


—ſ — 
Jan. 3. 31. 1726. 


April 8. and 
July 1. 1717. 


Of the Plea of 


Compulſion. 


dependents of the Earl of Roſeberry, who; pled 15 ma- 


OF THE NATURE 


ſter's warrant for deforcing certain officers in the execution 
of a poinding of his effects. They were convicted, and 
had ſentence for the ſtatutory pains of deforcement. More [> 
expreſsly ſtill; the ſame judgment had been given in the 
older and more favourable caſe. of James Graham. This 

man was accuſed of a robbery, committed by him in com- 
pany with the noted Rob Roy Macgrigor and his gang. 


wo defences were pleaded for him; the one that he was co- 


erced by force of arms, and dread of his life, the other that 
he was a ſervant under the command of Roy, or of a perſon 


who was one of his gang, and was therefore to be excuſed 
from the ordinary pain; in ſupport of which poſition, the 


authority of Mackenzie was produced:? — 7 the! _\ 
of theſe nts: $96 was Re" | 


A In de ue eg wits PM „ any 


of theſe relations, it ſeems proper to diſtinguiſh between ſitu- 
ations of great commotion, or extenſive danger, and the ordi- 


nary ſituation of a quiet and well regulated ſociety. In 


time of war or rebellion, by which the magiſtrate is over- 


powered, and the protection of the law ſuſpended, allowance 
muſt be made for individuals, if, in this helpleſs ſtate, they 
to a certain extent ſuffer the great law of ſelf-preſervation to 
govern their conduct for the time. A perſon is not there- 


fore guilty of treaſon, who being in a part of the country 


that is commanded by the rebels, yields them againſt his 
will ſupply of money, or of arms and proviſions, having no 
means of declining their demands, and being in the reaſon- 2 


able fear of military execution if he refuſe. I ſhall not even 
ſay whether this may not go the length of excuſing him, 
though he be with them for a time in arms, provided he 


th *- 


| prove a eis! a outrageous Aa of him in that 


particular, and that he quit them with the firſt opportunity, 


and de ns adh of huſtilien While he ments tm e er 
than is fairly imputable to the conſtraint of his ſituation. 
There is an inſtance of the former in the caſe of William 
and John Riddell, indicted for treaſon, in furniſhing the re- 
bels with proviſions, and tranſporting their cannon. The 
Court find the defence proponed for the pannel relevant, 
he always proving vis major and force to every act of 
« furniſhing the rebels with meat and drink, and aſſiſting 


e them in n of ani ee to elide that ere | 


c ag SURRY, +5 „„ oe el $1 is 20 * 


Taz Gow ately may. even: Ho e, in ae 44 leſ 


erte commotion, if the ſituation be truly ſuch with re- : 
| ſpe to the individual, that he is in a ſtate of helpleſſneſs 
and danger for the time. A mob, for inſtance, or tumultu- 
ous convocation, are moving on their enterpriſe; and on 
their way, as ſometimes happens, they take poſſeſſion of 
ſuch as they meet, and compel them, in appearance at leaſt, 


to take part in the adventure, and augment their ſtrength. 


There can be no doubt that ſuch- an allegation, duly. quali- 
fied, and made out by apt indicia,” and not contradicted b 
other circumſtances of an oppoſite character i in the behavi- 
our of the pannel, is relevant to acquit him of the charge. 
: Mens L ha be nes EY We 76S! Andrew: F n e Pur. 


7 > 


E I The aflize find, 15 eee carry ale and did. hi _ * 
« bread, to be carried to the rebels; but finds it not proven, that the pannell 
« William Riddell had any acceſſion thereto; and as to the- furniſhin g of malt 
lybelled, they all in one voice affoilzie the pannell Ampliciter, becauſe he was. . 
1 compelled thereto.” On the aſk November, he was ordered to be Fi at libers:- 
| ty, on Ng the tell. 
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CHAP: I. 
—ĩů— 
July 25. 1720. 


Mar. 9. and 12. 
1741. 


OK. 11. 1725. 


Pen to admit this defence, is that of piracy: 


DF: THE NATURE 


die, and thine, where, in as far as concerns Purdie, he : 


interlocutor is thus : © And for eliding the qualification. 


< libelled againft James Purdie, viz. That he carried and 


* beat a drum amongſt any of the ſaid mobs, ſuſtains the de- 


_« fence relevant, that he was forced and compelled thereto 


by the ſaid mob.” The defence of conſtraint and compul- 
ſion was alſo found relevant in the caſe of William Gilchriſt, 
indicted as one of a mob, who broke into and plundered a 
mill *, Likewiſe in the caſe of Robert Main and others, 
we find both the rule and the proper limitations of it 
ſet forth as follows : Finds the ſaid Robert Main's de- 
« fence, viz. That he was forced to take a gun by the 
« diſorderly people who were running that way, and who 
„ threatened to knock him down if he would not take 
« jt, relevant to exculpate him as to his being in arms, 
% by having the ſaid gun in that place where he was ſo for- 
4 ced, but not relevant as to his having the gun in any other 
place, unleſs the force was ſo continued, that he. could not 
« with ſafety lay his gun aſide, or withdraw from the com- 


_ © pany who forced him.”” 


Ox E of the charges, which ſeems more readily than x 
Becauſe it 
often happens that thoſe who are engaged in this lawlcſs 

and deſperate courſe of life, do by main force, from which 
there is no relief in theſe circumſtances, compel the ma- 


riners on board the prizes which they make, to paſs into 


the piratical veſſel, and take part with them in their miſ- 


deeds. On the trial, therefore, of N Hews and ſixteen 
| | 8 others, 


1 4 Find the Iybell and ſeveral articles thereof relevant to infer the oaks of 
& law ; but allow the pannell to prove the alledged force and continuance there- 
* of, and his conduct and behaviour during the time of the riot, for ee or 


" 2 any part of the ſaid Iy bell.“ 


' OF CRIMES. 


others, in the court be Admiralty, the judge © ſuſtains the 
the defence proponed for the pannels, that they, or any 
one or more of them, were compelled to join themſelves 
« with the pirates by force, or through fear, by the pirates 
„ threatening the pannels to 'deprive them of their lives, 


and that during the committing of the ſeveral piracies 


4 ſet forth in the «indictment, the ſaid pannels continued 
under ſuch force or fear.” The jury © found the de- 
„ fences of force, and fear of death, and ſickneſs, pro- 
ven,“ in favour of ſeven of the pannels,. who were ac- 


| cordingly diſmiſſed from the ne 


FanTRER ſtil, chere may be ſituations, though more un- 
common now than they once were, of a more ſpecial and 
private violence, which ſhall be judged by the ſame rule. 
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Nov. 1 5. 1720. 


"Caſes of ne 


on Compulſion. 


In the beginning of this century, while ſome parts of Scot- 


land had not yet been reduced to the due ſtate of diſcipline, 


or ſenſe of order, but were infefted with gangs of ruffians, 
who levied contribution, and committed all manner of ex- 
ceſs without fear or reſtraint, the condition of thoſe quar- 


ters was truly little different from a ſtate of war. So that a 


- perſon, himſelf nowiſe diſpoſed to ſuch a way of life, might for 


a time, through near neighbourhood, or by reaſon of offence 


given them, or the like, find himſelf entangled in ſome ſhare 
of a criminal enterpriſe, entirely againſt his will. The caſe, 


already mentioned, of James Graham, ſeems to have been 
of this deſcription.. The charge againſt him was, that in 
company with Rob Roy and his gang, he had gone armed 


to Chapel Arroch, and there ſeized, carried off, and robbed ' 
the Duke of Montroſe's ſteward, who had gone thither to 


collect his maſter's rents. He pled, that in the night pre- 
J Ang. this \Fbbery, the houſe in which he lived v was beſet 
—_ 2 1 1 oy 


CHAP. I. 


OF THE. NATURE. 


by Rob Rey; with fifteen armed men, hed cos; bim : 
to come forth, and on his refuſal threatened him with piſtol 


and drawn ſword, to ſhoot or cleave him to the teeth, and 


at length dragged him out and forced him away, as well as 


they renewed their threats, on his attempting to eſcape from 
them in the courſe of their expedition. Theſe things the 


Court found jointly relevant ſimpliciter to acquit him. As 
alſo, they found it ſufficient to reſtrict the charge to an ar- 
bitrary pain, that though not at firſt forced out by ſuch ex- 
treme violence, he was, however, under reſtraint by force, 
at the time when the robbery was committed *, The jury 
found it proved, -* That he was preſent in arms A with 


„% Roy and others at the time when the robbery was com- 
* mitted, but that he was forced into the ſervice in man- 
© ner mentioned, and that he was not poſſeſſed of arms to 

« make h moe at the time. e which rds he . 
| was aſſoilzied. 5 


IN this particular caſe; the eſo, Genre: to * 5 


fully made out. But generally, and with relation to the or- 


dinary condition of a well regulated ſociety, in which eve- 
ry individual is under the ſhield of the law, and has oppor- 

tanity of reſorting. to that protection upon any apprehen- 
fion of violence, this is at leaſt a difficult plea, and which 
will eee be W On. the charge, 0 of any atrocious 


crime, 12 


f 1 "ſt To 1717. « Suſtain the + RE propened for the pannell, viz. That 
he was compelled by being threatened with a piſtol or drawn ſword, and drag- 

'« ged out of his maſter's houſe by two of Rob Roy's men, the day before coin- 
„ mitting of the crimes lybelled, and that he continued under reſtraint by force 


of arms, the time of committing the ſaid crimes, Jointly relevant to alſoilzie | 


« fempliciter from the indictment; and likewiſe ſuſtain this defence, that the pan- | 
. nell, the time of committing the ſaid crimes lybelled, was under reſtraint by 
1 force, relevant to reſtrict the indictment to an arbitrary — Ou nn 5 
8 the haill other defences * for the. —— | 


— 


I; | or CRIMES: TO 
5 per n the concurrence of theſe les an 


immediate danger of death or great bodily harm, an inabi- 


lity to eſcape that danger, or reſiſt the violence, a back- 
ward and ſubordinate part in the buſineſs, and diſcloſure 
of the guilt, as well as reſtitution of the profit, with the 
firſt ſafe and convenient occaſion. For, if either the pan- 
nel take a very active part in the execution of the crime, or 
if he conceal the guilt, and detain his ſhare of the profit, 
after his return to a ſtate of freedom ; aan of e n ang 
nn in a e neee elide his epoch tr 57 47 F 
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5 * Ii SHALL be: Fong brief in Walen of ahiae fabjeaion, 
which ariſes out of the relations of a public nature, as be- 
_ tween the judge and the legiſlature, the magiſtrate and the 
_ miniſters of the law under mn or ſoldier and mee 

aner Of. 


33 
CHAP. L.:. 


— — to 
the _ : 


_ Ir may is tion thr Sieh hs the ond: of a Andes 


= who finds it enjoined him to execute an unjuſt and oppreſ- 


five law, whether he ought not rather to reſign the office, 


which engages him in ſuch difficulties, and thus ſets law and 


conſcience at war. But in no human tribunal can the ſub- 
ʒject of any land be called in queſtion for execution of the 


ſubſiſting laws : It is only in virtue of thoſe ſame laws that 


he is veſted with the office of judge, and in oppoſing or re- 
fuſing to obey them, he would deſtroy the very ſource of 


his own authority and commiſſion. The judges of former 


times were not therefore puniſhable for trying traitors in 


abſence, after the ſtatute which paſſed in that behalf, nor. for 


executing the laws againſt witchcraft, upon conviction ob- 
tained according to the approved cuſtomary mode of evi- 

5 dende in tht n of 1 e . | 
N DS Si EMT 3 
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—— —u— 
Subjection of 
Officer to the 


Magiſtrate. 


0 F THE NATU RE 


Ir will not in every caſe be — by the ſame rule, 
if, through groſs ignorance or careleſſneſs, the magiſtrate 
pronounce an unlawful ſentence, which is carried into effect 
by the inferior miniſters of the law, upon his warrant. 


Take for example the caſe of a murderer, executed upon 


ſentence of the Sherifcourt, which cannot try for murder, 


or the caſe of capital ſentence, which erroneouſly orders 


execution to take place within the period, which is allowed 


the convict by the ſtatute in that behalf. It may ſeem that 


there is room for a diſtinction in this matter, according to the 
officer's ſtate of information, at the time when he proceeded. 
If it can be ſhewn that he was in the knowledge of the nullity, 
or had reaſonable ground of ſuſpicion on the ſubject, which 
may ſometimes be from the nature of the thing itſelf, as if 
the order were to poiſon a convict, or privately to ſtrangle 
him in goal, certainly he ſhall have no excuſe in the com- 


mand of his ſuperior, whoſe wrong he thus adopts and takes 


upon himſelf; for if in theſe circumſtances he obey the 
warrant, it is out of choice, and he cannot be held free of 


malus animus towards the perſon, whom he thus wilfully, de- 


liberately, and unneceſſarily deſtroys. But, which is more 


probable, if the officer proceeded without any knowledge or 
ſuſpicion of the wrong, and having the accuſtomed warrant | 
under the hand of his ſuperior, this ſeems either to be no 
crime at all on his part, or, at leaſt, it is both lower in de- 


gree, and of a different kind, than that of the judge, and 


can only be puniſhed in the officer, on the expedient prin- 
ciple of teaching the higheſt caution to all concerned in the 
conduct of 'this intereſting part of juſtice, For, in like 


manner as the law is paramount to all claſſes of people in 


the kingdom, fo where the political eſtabliſhment places 
one officer in authority over another, the obedience of the 


inferior | 


or CRIMES. 


inferior is truly obedience to the law, which has given him 
this general direction for his conduct. Neither, if he was 
not warned, can he be held blameable or careleſs, that he 


CHAP. I. 


did not diſcover the error into which the magiſtrate had 


fallen; for he was entitled to repoſe in confidence of the 
ſuperior {kill and attention of that perſon in the department 
of his duty. He intended to do a lawful act, and had right 
to think it ſuch; whereby the error in that reſpect is thus, 
as to him, an error in point of fact only; which ought to 
excuſe him, as that ſort of error does in other caſes. It is 
quite another queſtion, where a perſon, acting of his own 


choice, happens, upon an erroneous apprehenſion of the law, 


to do an unlawful thing, to plunder a wrecked veſſel, for in- 


ſtance, or to kill an outlawed or excommunicated perſon. 
For the judge cannot excuſe this ignorance in one who is 


acting without neceſlity, and who ought therefore to be ſure - ; 


of his warrant, before he venture to put forth his hand 
: 2 1 on gobds or n of his e ; 


N . to ſoldiers, ak are ined to a | ill ſtricter 


Ec diſcipline, and are bound to obedience of orders by far 
higher penalties, I ſhall only ſay, that any plea which may 
be grounded upon theſe favourable conſiderations, muſt at 


| leaſt be received. under certain proviſions, without which 
it would both be very dangerous and unjuſt. The order 


muſt be ſuch which falls within the bounds of the offi- 


cer's commiſſion, and known cuſtomary line of duty, and 


Subjeckon of 
Soldiers to Of. 
ficers. | 


though given in his proper department, it muſt farther be at 


LE leaſt an excuſable order, or of that nature to be the ſubject of 
different opinions, not a plain injury and aggreſſion on his 
5 part. If he ſhould order out a party to reſcue him from a- 


| meſſenger, who has him in cuſtody for debt, any ſlaughter 


% ETC-2 EE | „ 


OF THE NATURE 


prize, would be at the equal hazard of the officer, and of 


all who are concerned in the execution of it. And the ſame 


Feb. 5. and 6. 
1674. 


would be true, if, being on guard with his party, he ſhould 


order them to fire upon an inoffenfive meeting of the people; 


a command which he is puniſhable for giving, and which 


they may lawfully diſobey. The caſe of William Ferguſon 


and others, ſoldiers in the Earl of Errol's regiment of mi- 


litta, was a plain unfavourable caſe in both of theſe reſpects: 


For the pannels and their party had been ſent out to poind for 
deficiencies in the quota of militia-men, upon the warrant 
of their officer only, who had no right to give ſuch a war- 


rant, and they had been guilty of great exceſs and precipi- 


tation in putting it to execution. But caſes of this'deſcrip- 


tion have been rare. And in thoſe, which more frequently 


happen, of an ambiguous character, the humane conſidera- 


tiĩon of the ſituation of the ſoldier, who has acted in the be- 


Aug. 1692. 
July 1736. 


Plea of Compul- 
fon by Want. 


"3 


lief of duty, and under the habit and conſtraint of military 
diſcipiine, has generally made the proſecution be confined 
to the officer alone, as ſource and author of the wrong. 
This was the courſe in the caſe of Captain Wallace; and 
in the ſtill more noted cafe of Captain Porteous ; though in . | 
both the order to fire had been obeyed by all, or many of 


the party, under the officer's command. But I do not intend 


to enter at large, into-an article of ſuch delicate diſcuſſion. 


— * * 
1 — 


6. I xnow not, if it is neceſſary to take notice of one 
other ſort of conſtraint, that which ariſes from the preſſure 


of extreme want, and has tempted to the doing of ſuch a 
thing, as ſerves to the ſupport of nature for the time. As 
might be expected, juriſts have differed about the juſtice of 


puniſhing in ſuch a caſe, ſome affirming that the notion of 


0 CRIMES. * 


Adole is utterly excluded in theſe circumſtances of miſery, or 
at leaſt that they are a plea to mitigation. of the ordinary | 


_ pains, while others deny that they are at all available in law. 
With us, reference is made in ſupport of the merciful opi- 
nion, to that chapter of the Regiam Majeſtatem, entitled, de 

Lege Burthynſack, under which, according to one conftruc- 


tion of it, a man is not at all to be puniſhed for the theft of 


| a calf, or a ram, or of as much meat as he can carry on his 
back. But the paſſage does not diſtinguiſh whether the 
| thief be neceſſitous or not; and taking the whole ſections of 
the chapter in connection, the meaning may rather ſeem to 
be, that for a theft to this amount, a perſon ſhall not be 
puniſhed capitally. In which ſenſe it had been underſtood 


by Skene?, who ſays, with reference to this law of Burdin- 


| ſeck, that ſuch a thief © ſhould not be put to death but 


* ſhould be ſcourged.”” Whatever may be its true meaning, 


the paſſage will not now be of much weight in the ſolution 
of this important queſtion ; which ſeems not to be attend- 
ed with any peculiar difficulty, if, inſtead of reſorting to ar- 
_ tificial arguments, it be but treated on the obvious and ſub- 
ſtantial grounds in the nature of the caſe. Certainly there is 
a wide difference between a ſingle act of theft committed 
in this ſituation of diftreſs, and the rapacious invaſion of 


the property of others, by one who makes a trade of ſuch 


injuſtice. Yet, on the other ſide, the danger, or rather the 
impracticability, is evident, of incorporating this exception 
into the common law and practice of the land, and ſubjec- 
ting it, like other defences, to the diſcuſſion of the judge 
and jury. If there were no other obſtacle, where is the 
poſſible rule, by which to ſettle the due meaſure of diſtreſs, 


ES, which ſhall excuſe ? Or how. ſhall — real ee be known 


| H | from 
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0 that which 4 is RETRY or that which comes of inno- 


cent and unavoidable misfortune, from the juſt conſequences 
of a vicious or criminal courſe of conduct? Yet to diſtin- 

guiſh in this matter according to the ſources and occafions | 
of the indigence, and therefore to inveſtigate the whole 

hiſtory of the offender's life, would be indiſpenſible to ju- 
ftice, if in any caſe the law were to liſten to this excuſe. 
Bur truly, there are far higher conſiderations againſt the 


admitting of ſuch a rule, which would at once infringe all 


ſecurity of property, by confounding the common notions 


of right and honeſty among the people, and throwing into 
every man's own hand the eſtimation, in the firſt inſtance, IF 


of his own wants, and of the impoſſibility of relieving them 
in any more lawful courſe. It is grounded, therefore, in 
ſound reaſon, and ſubſtantial juſtice, and is, as I conceive, 


the ſettled law of Scotland, that the judge ſhall apply the or- 
_ dinary pains of law in this, as in every other caſe, where a 


perſon knowingly, and for his own advantage, has taken 
the property of his neighbour; leaving it to the neceflitous 


_ offender to ſupplicate his relief from the Sovereign, who is 


the ſource of mercy, and who will not refuſe to liſten, if 
there be cauſe for him to interpoſe. Thus the rigid and ſa- 
lutary precept of the law is maintained entire, and humani- 
ty at the ſame time is conſulted, without the riſk of any of 
theſe multiplied evils and diforders, which would follow on 
a more enlarged ſcheme of indulgence. And herein, ac- 
cording to the judicious obſervation of Judge Blackſtone, 
appears the benefit of that monarchical form of government, 


which ſo naturally admits of this gracious Prerogative, 


which in more popular governments is the object of jea- 
louſy, and cannot _ peared nar to the ſame e 225 
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OF OFFENCES, . 


or THEPT AND STOUTHRIEF. | 


Iv conſidering that claſs of offences which are committed 
againſt the property of another, I naturally begin with 
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the crime of theft, that ſort of invaſion of property, which 


being attended with a profit to the offender, as well as a da- . 


mage to the owner, is more frequently committed than any 
other. And firſt, of the nature of the crime: whereof all 
the neceſſary qualifications ſeem to be ſet forth in that ſhort 
_ deſcription of it, given in the civil law, contrectatio rei frau- 


- dulefa, lucri faciendi gratia the felonious taking od nen 


ing ae of the propenty of anion; for profit, 


5 4 Taz P ee ee and which all 455 
others only qualify, is this of the taking, or as our lawyers, 


after the ſtile of the civil law, have ſometimes termed it, 


The Contrectation of the Thing. In which it is implied, 
that the thing has not previouſly been in the poſſeſſion of 
the thief, but in that of the owner, or ſome other perſon for 
him, out of which the thief, without conſent of the owner, 


removes it. Now with this article, ſimple as at firſt it ap- 


5 F to * * a wide field of * as upon the 


„„ due 


r 
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tions of caſes, which are clearly referible to different deno- 
minations of crime; hopeful that in this courſe the circle 
of controverſy ſhall at leaſt be narrowed, if not ſome notion 
attained of the true principle, on which the deciſion hot: the | 


Diſtinction of 


Theft and 


Swindling. 


OF OFFE N'CE 8 


due underſtanding of this matter, in ſome as Apen . 
the diſtinction between theft, and thoſe other criminal, but 
as the law deems them, inferior offences, of fraud, ſwindling, 


and breach of truſt, which are nearly allied to theft, and 


liable to be confounded with it. And here, without pretend- 


ing .to furniſh an invariable criterion for diſtinguiſhing 


theſe offences one from another, or to reſolve all thoſe nice | 


debates, which have exerciſed the ingenuity of the ableſt 
lawyers of either kingdom, I ſhall rather content myſelf 
with ftating, on the one and the other part, certain deſcrip- 


ſtill more W 260 fituations N turn. 


14 In tlie fink} lava; all 8 to fall under the notion | 


of fraud or ſwindling only, and not of theft, in which the 


pannel attains poſſeſſion of the thing on a title and bargain 
as for the property, upon credit, though the bargain be ac- 


compliſhed by means of cozenage and falſehood. As inthe 


caſe of one, who falſely pretends to be partner of a certain 
_ thriving houſe, and thus buys and gets delivery of goods, to 
be paid at a future day. Or as in the caſe of Thomas Hall, 
tried in July 1789, who came to Edinburgh, falſely pretending | 
to be a trader, and in proſecution of this plan hired and 
opened ſhop, and having, on the truſt of this character, ob- 
tained goods from ſundry dealers upon credit, ſuddenly diſ- 
appeared, and carried off the goods along with him. In all 
caſes of this deſcription, the offender's wrong lieth only in 
the falſe and fraudulent inducement, which he has held. 
forth to the owner, for prevailing. on him to contract. But 


AGAINST” PROPERTY. 


. How: unfairly ſoever he obtained it, he hath actually had the 
conſent of the owner to convey that thing to him in pro- 


perty, to be his, and in all reſpects at his diſpoſal, till the 


day of payment come. Which bargain being followed with 
delivery of the thing, the property thereof, notwithſtanding 
the fraud, in the mean time paſſeth to the buyer; in ſo 


much that any one who 'ſhould bend fide buy and get deli- - 


very of this ſame thing from him in courſe of trade, would 
not even be liable to the firſt owner's claim of reſtitution, 
which is only perſonal againſt his own cuſtomer, the author 
of the Wrong. The owner, therefore, has himſelf only to 
blame in ſuch a caſe, that having his choice to ſell on credit 
or for ready money, and thus to be abſolutely ſecure, he vo- 
luntarily choſe the former, and knew not the perſon better, 
whom he dealt with on ſuch terms. He relied, in contract- 
ing, either on the faith of the buyer, that he would not at- 
| tempt to cheat him, or on his own ſagacity, for diſcovering 
any ſuch evil purpoſe, and his intereſt muſt be ruled accord- 
| ingly ; whereas in the caſe of a theftous abſtraQion, there is 
no giving of the thing to the offender, out of any reliance on 
him, and to be his own, but a taking of it by him, without 
_ even a ſeeming title of property or conſent of the owner. 
In the caſe of Hall, the offence was therefore proſecuted 

as s fraud, and not as theft . N 41 | . 
| 2. Exxx 


; 5 x | Notice may alſo be 85 of U che caſe of b Robert Taylor, 26th leber 1674, 
who was charged with theft and ſtouthrief on this ground, that the parties being 
together at a fair, and having gone into an alehouſe, they there bargained for the 
fale of ninety-five oxen, at ſo much a-head, which was to be paid either inſtantly, 
or within a few days. The buyer's ſervant, in the mean time, without the pur- 
| ſuer's conſent, drove off the cattle croſs the border, and the purſuer having fol- 
| lowed to Carliſle, he was there, under pretence of a debt to the pannel, impri- 
'Y langd.” On this 18 . where the intromiſſion was on a bargain of /ale, 
and: 
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Didlinction of 
Theft and 
Breach of Truſt. 


OF OFFENCES 


2. Even if the EPI be delivered by the owner upon . 


ſome lower title than that of property, as in the caſe of a 
watch given to another in loan, or of a horſe let to hyre, 
or a pack of goods ſent by a carrier, to be delivered at a cer - 
tain place, the after converſion of the thing to the poſſeſſor's 
own uſe, by ſelling the watch or horſe, or opening the pack 
and abſtracting the contents or part thereof, though it is a 
wrong, and even a criminal act, does not however amount 


to the crime of theft. The reaſon lies here, That there 


has been no felonious taling of the thing out of the owner's 
poſſeſſion. Upon theſe caſes, as above imagined, the man 
at firſt had obtained the thing honeſtly, by a fair contract, 


in ordinary courſe of buſineſs, and meaning no other, as at 


that time, but to reſtore or deliver it, according to his du- 


ty. At the inſtant, therefore, of delivery made in purſu- 


ance of that contract, the owner's poſſeſſion ceaſed. The 
pannel was thence forward in the lawful poſſeſſion for him- 


ſelf; and when he converts it to his own uſes, from a pur- 


poſe which is only afterwards taken up, and is probably ſug- 
geſted by his command of the thing, he cannot be held to 


have taken it from the owner; fince, without any wrong or 


felonious intention, he already had it. To confider the 
thing as returned into the hand of the owner, from the time 
when the uſe to which it was given had determined, where- 
by the after-converſion of it to the holder's profit might fall 
to be deemed a new taking from the owner; this, though 


adopted by ſome e ſeems. to be a Jun artificial, | 


and not infiſted to have been abſolutely for ready money, and not accompanied 
with a pointed averment, that the whole tranſaction was from the firſt a trick, 
the purſuer found it neeeffary to deſert his charge of het, and turn it into a = 


* of oppreſſion, which, in the _ was found irrelevant, 7; 


AGAINST PROPERTY. 63 


5 «ad ee unnatural view of the ſituation, and fuck as 
* STOUTHRIEF, 
ought not to have any countenance from the law, becauſe —— 
tending to equaliſe the guilt of two acts, which in them- 
ſelves are of different degrees, and ought to be chaſt iſed 
with unequal pains. In as much as his depravity, or at leaſt 
boldneſs, is not fo great, who is only tempted to keep a 
thing, which is already in his hands, and which came fair- 
ly into them, compared with that of the perſon who exerts 
his invention, or makes venture of his perſon, feloniouſly 
to withdraw the _— from ahh: care and keeping of the 
| Owner, | 
Tux diſtinction betten hs: two forts of act will beet 
| appear, if we add but one circumſtance to any of theſe caſes, 
the more clearly to ſhow that the purpoſe of lucre was not 
the original inducement of the contract, but a new purpole, 
vhich only aroſe after delivery of the thing. As for in- 
ſtance, if the holder of the hired horſe be taken with per- 
ſonal diligence upon his journey, and ſell the horſe to his | 
creditor, to relieve his perſon, and receive and ſpend the ba- Soon | 
lance of the price. Yet this is not a fundamental alteration. 5 1 
of the caſe, but matter of evidence only, to eftabliſh that ws | 
the diſhoneſt purpoſe has but lately been taken up; a thing, 
- Which if the offender gets the ſubject on any common con- | 
tract, muſt be preſumed in his favour, till proof be made { 
_by TIT dt rs that he from the wn intended. to a „ 


I 3. bn this Sas true Mp” theſe Stuations, Rill leſs can 3 Tie 
any doubt of ſuch, wherein the whole wrong lies only in the 
failure to re-deliver the thing, according to contract or pro- 

me: As in the caſe of a thing lent me, to be returned by a 
certain day, if I keep it longer; or in the caſe of a horſe 
hired to a certain place, if I ride it farther in the ſame di- 
rection; or in the caſe of the carrier, if he keep up the pack 
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CHAP. II. 


5 


Of Theft and 
Breach of Truſt. 


OF OFFENCES 


of goods, but unbroken, and without concealment, after his : 
arrival at their place of deſtination. Were it nothing more, 

there 1s this objection to the charge of theft in theſe ſituations, 
that the circumſtances do not yield that deciſive evidence, 
which cannot be diſpenſed with, of the holder's purpoſe to ap- 
propriate the thing to himſelf. The definition of theft in the 


civil law, L. 1. No. 3. Dig. de furtis, does indeed reach any 


uſurpation even of the uſe or poſſeſſion of the thing; but this 
can be no rule for our practice, in which the pains of theft 
are not patrimonial only, as in the Roman, but reach the 
perſon, and even the life of the offender. i 
4. Tux ſame ben which bee the dhe in the 
caſe of delivery to him for ſome limited and temporary uſe, 
will more ſtrongly apply in his favour, in proportion as he 
has the thing upon a higher intereſt of his own, and by a 


contract which was meant to veſt him with a fuller manage- 


ment and command of it. A creditor, who has his debtor's 
property lying in pledge with him, is not guilty of theft if 
he ſhall irregularly uſe or fell it; for ſuch is his intereſt in 
the thing, that the owner would be guilty of a crime, and as 
ſome allege, would even be guilty of theft in certain cir- 


cumſtances, if he ſhould ſecretly withdraw it from his poſ- 
ſeſſion. Another apt illuſtration may be in that ſort of in- 
tereſt, which a hired ſervant hath in the clothes and habili- 


ments of his body, furniſhed him by his maſter; which ar- 


ticles, though they are not the ſervant's property, (fince the 
maſter may inſiſt that he ſhall leave them at quitting his 
ſervice), are, however, far more proper to him than his 


maſter's plate, or other things committed to his keeping, - 


and belong to him by ſuch a right, as ſhall at leaſt hinder 


any © of him as a thief, if either he thall run off 


with 


AGAINST PROPERTY. 


- wich them upon him, or ſhall ſell them while in ths ſervioe. 
This point was tried with us in the caſe of Alexander Steill, 

againſt whom it was charged, that beſide money and wri- 

_ tings, he had carried off.-certain arms and articles of wear- 


ing apparel, the property of Captain Barclay. It was 


ſtated in defence, That the pannel was Captain Barc- 
lay's ſervant, and received his maſter's clothes and o- 
ther neceſſary furniture, to which he need prove no other 
right, than by his having the delivery and uſe of the ar- 
ticles; and that to make a relevant charge, the purſuer 


muſt ſpecify a theftuous contrectation of the clothes, as by 
withdrawing them from his maſter's ſtudy, cabinet, or 


trunks . The Court ſuſtained the charge with reſpect to 
the writs and money; © and as to that article of the dittay, 
_ © anent tds RING: of cloaths and arms, finds the ſame not 


. 05 relevant 


x4 Sir . Lockfart 3 for the pannell, “That although the dittay were 
more ſpecial, yet the ſamen cannot be put to the knowledge of an inqueſt, be- 
s cauſe as to the ſpecies of the particular goods condeſcended on in the pannell's ex- 
_ 4. culpation, his intromiſſion therewith can import no #he/t. In reſpett it is offer - 
ed to be proven, that the pannell, being ſervant to Captain Barclay, did actually 
„wear and make uſe of the ſaid cloaths and goods during that year of his ſer- 
vice; and whilk uſing of the ſamen is ſufficient to infer a right thereto, with- 
i out neceſſity to prove it otherwiſe, and beyond all queſtion is ſufficient to purge 
«4. all theftuous contrectation, although the pannell had intromitted and car- 
_ « ried them away; there being nothing more ordinary than for ſervants during 
their maſter's ſervice to get cloaths and cther ficklike furniture, and it were 
4 1noſt abſurd and unjuſt, that ſervants making uſe thereof ſliould not be ſuch ane 
«qualification of the ri ight and poſſeſſion, as though they did carry them away, 
t cannot infer the crime of theft againſt them,” He afterwards adds in a 
5 reply, The libel muſt be circumſtantiate, that it muſt convincingly appear, 
that the pannell's intromiſſion wag not warranted by ane preceeding delivery, 
= but was a clear theftuous contrectation, as for example by proving that the 
goods Iybelled, the time of the pannell's intromiſſion, were in ſuch way and 
manner in Captain Barclay's poſſeſſion, as being in his trunks, cabinets and 
4 1 "0 as does clearly make out his right thereto,” : 
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or OFFENCES | 


“relevant, except it be qualified ſpecially, that he ſtole 
“ theſe goods ſuch a-day, forth of the houſe of Auchreddie, 
and that they belonged to Captain Barclay, and were in 
his poſſeſſion, and that the ſame were ſtolen 105 nens 

* of doors, — or trunks.” . ; 


UNDER hubs mee rule falls the cat of a N who runs 
off with his employer's rents, after receiving them from the 
tenants, os even, (which is ſtronger), the caſe of an over- 
ſeer or ſteward, entruſted with the management of a farm, 
who privately diſpoſes of the grain and other commodities, 
the produce of the land, and receives the price to his own 
behoof. The wrong of this proceeding does not lie in the 
diſpoſal of the things; for this falls under the powers of the 
ſteward's office: Neither will the clandeſtine * manner of 
diſpoſal make it theft, or a taking from his maſter, who has 
put the produce out of his own hands, into thoſe of the 
ſteward, to be by him adminiſtred at his diſcretion, fo he 
_ faithfully account for the value. It is, therefore, in the 
ſhort accounting, and concealment of his receipts, not in 
the withdrawing of. the ſpecies or corpus, that the guilt of 
ſuch a treſpaſs lies, which, though criminal, is however on- 
ly a fraud, or breach of truſt, and a diſtinct offence from 
theft. Such a charge had been brought by the Earl of Roſe- 
berry againſt his ſteward Archibald Tait, before the Juſtices 
of Weſt-Lothian, who gave ſentence for pillory and baniſh- 
ment. Which being challenged by Tait in a ſuſpenſion, 
among other reaſons urged was this, That the Juſtices were 
not competent to try a charge of theft. The Court found, 
That the libel or complaint brought by the Earl of Roſe- 
« berry and the procurator-fiſcal againſt the ſaid Archibald 


8 Yaits before the e of Peace WG, the county of Lin- 
55 5 ha 


AGAINST. PROPERTY. 


10 „nee did not contain a charge of theft, but a charge 

« of fraudulent concealments of the proceeds of his maſter's 
goods, and by falſe contrivances endeavouring to prevent 
« theſe proceeds from coming to his maſter's knowledge; 


find that ſuch ae was nem to be 11 th the Ju- 
c ices Wicket a Jurys" A | | 


SY Is geen it FIR to 155 true of all 8 who are in 
= reſponſible ſtate as officers, and are entruſted not with the 
care only, but the proper poſſeſſion of money, ſuch as caſhiers 
and tellers of banks, collectors of taxes or parochial rates, 
treaſurers of bodies corporate, judicial factors and the like, 
that they are not puniſhable as thieves, but as criminals of 

an inferior order, for any diſhoneſty or malyerſation in 
their charge. It is implied in the nature of ſuch appoint- 


ments, that the officer has more or leſs an adminiſtra- 


tion, a diſcretionary power, over the caſh in his hands, with 
which he is truſted in the mean time, upon his contract with 
his employer, and in reliance. on the ſurety which he has 
found to be faithful; ſo that his obligation is not like that 
of a mere hand, for the money received as a ſpecial corpus, 
to be made furthcoming in the individual, and which is held 


to be already in the poſſeſſion of his : maſter through him, 


: but for a juſt account of his receipts in general, to which he 
may alſo: be compelled by a civil action. The Roman law 
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ſays, with reſpe& to a ſituation of this ſort, * Siquis pecu- 


niam ita depoſuerit, ut neque clauſam, neque obſignatam, ſed. nu- 
« meratam tradiderit; quo caſu-nihil aliud eum debere (accipien- 
Aum eft) apud quem depoſita eſt, niſi tantundem pecuniæ ſolvere. 
On this principle went the judgment for arbitrary pain, in 
1 che eaſy * e e the teller of a bank, who was 

| 5 „ convicted 


Feb. 26. and ; 
Mar. 2. 1705. 
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Failure to re- 
ſtore Things 
found. 


or "OFFENCES. 


convicted of embezzling the money + under his charge, t to a 
conſiderable amount *, 


# 


5 Tur caſes ieh have now Wen put, are al ſuch in 


which the offender got the thing by the act and will of 


the owner. But it ſeems to be an equally available de- 


fence, if the thing came to him, though againſt the owner's 


will, in any lawful and warrantable manner, without 7ort or 


F tranſgreſſion on his part in the apprehending of it. A land- 


holder finds a ſtray animal in his field, or a treaſure in his 
grounds, or has wrecked goods thrown in upon his ſhore; 


or a paſſenger finds a pocket-book upon the highway, which 
has the owner's name marked in it; or a hackney-coach- 


man finds a parcel in his coach, Wich was left there by 
ſich a paſſenger, whom he ſome time before ſet down. It 
ſeems not to be a theft in any of theſe caſes, if the holder, 

yielding to the opportunity and temptation, ſhall hide this 
thing, which however does not in any of theſe” caſes be- 


long to him, and keep it to himſelf : And for this reaſon, 


that there was no felonious intention, nor even ſo much as 
a treſpaſs in the firſt oc eupy ing of the thing, which was ly- 
ing vacant, and out of the power of the owner, who knew 
not where it was, and might la wfully be taken into the poſ- 
ſeſſion of the finder, for the ſake of cuſtody, or till offer f 
a reward * * is ſo much ref cafe, Nan though caught a 
in 
The like a ent was given in En gland, in the caſe of John Waite, caſhier 8 


to the Bank of England, who had abſtracted and ſold fix Eaſt India bonds; ws 
property of the Bank, and entruſted to his keeping. At the Old Bailey, before 


Mr Baron Reynolds, in February 1743. But by that judgment the offenee does | 
not ſeem to have becn conſidered as the ground of a criminal charge of 24 lort, 
but only of a civil action. See Leach's Caſes in Crown Law; No. 1 3. 


»The contrary ſeems to have been found with reſpect to the ebene in 
the Engliſh caſe of William Wynne ; but on principles which * . 


not be followed in our practice. Leach's Caſes, No. 168. 


AGAINST. PROPERTY. 


in che very act of occupying the thing, he cet have been 
challenged, nor made liable to any cenſure. In this, there- 
fore, as in ſome former inſtances, the wrong does not enter 
deep into the caſe, but confifts in the failure of ſocial duty, 


as to the reſtitution of the thing, or the giving of the due 


notices, whereby the owner, or he who hath; right, may 
= dome to che , e of his eee, | 


THEFT AND 
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ba is no doubt true, 1 in a of our antient whacicha Concealmen of 


: the concealer of a waif is ordered to be dealt with as a 
_ thief, and the occultatio theſauri inventi is ſpoken of as not on- 
ly a theft, but a ſort of treaſon. But it is obvious that theſe 
views, (which at any rate no longer govern our practice, 
and I know not if they ever did), were not drawn from the 
nature of the fact, but are ſtrained and artificial notions, 


Which were taken up for the more effectual protection of the 


Crown's intereſt, in theſe articles fo peculiarly expoſed to 
_ invaſion, and hardly poſſible to be thoroughly defended *. 
_ -- In alb Stuntboms of this kind; iv ii-howtvex.eflinainl; thee: 
the thing; at the time of taking it, have in a full and proper 
ſenſe been out of the owner's poſſeſſion. For, if I fee my 
neighbour's ſheep break through our common fence, and 


mingle with my flock, and I inſtantly drive off the flock to 


another quarter of the country, and efface my neighbour's 
mark, this ſeems to be nothing leſs than theft. Though in 
my field for the inſtant, the ſheep are not in any proper ſenſe 

out of the poſſeſſion of my neighbour: It is rather to 
be held that I for the firſt time take them out of it, when 1 


— 


V In a lift of caſes tried before the Magiſtrates of Edinburgh, and ſubjoined to 
the information againſt Ludovick Campbell, in January 1730, I find the trial of 
Bailie Roger Hogg, for hidden treaſure found in an old land in the town, 16th 
April 1724. Ta is the only . I hve found of 155 2 of chis ſort. : 


ts 
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drive off the flock, ſas to remove them out of his probable : 
| recovery. It might be more difficult, if the ſtray ſheep ſhould 


remain for many days among mine unobſerved, and be there 
tended in my paſtures along with mine, becauſe I ſhould here 
be in poſſeſſion, not only without any wrong on 1 part, ne 


even without my own knowledge. | 
Tuus far in illuſtration of that fide of the aden dc 7 


is favourable to the pannel. It is no leſs neceſſary to guard 5 


Is Theft, though 
thing expoſed to. 
the Thief, | 


our rule on the other part, and to point out thoſe ſituations, 
in which the wrong will, in the eſtimation of law, amount 
-to theft, notwithſtanding circumſtances, which at tk Jun : 
ſeem to o lend to a miner conſtruction. NE TEL | | 


1. IT is a het the offence | ceaſes to 
be theft, becauſe the owner has expoſed the thing to a2 
riſk of being ſtolen, and in this ſenſe has put it under the 
offender's power; for this may very well happen, and 


yet the offender may not, in any proper ſenſe, have been 


made keeper of the thing, even for the time; not to men- 
tion that it were very dangerous to put property out of the 


protection of the law in ſituations of this ſort, which are 


frequent and unavoidable in the daily intercourſe and buſi- 
neſs of life. A ſhopkeeper produces his goods to one who 
enquires for them, as if to buy, and the pretended cuſtomer 
runs off with them, as ſoon as they are put into his hands; 
or a perſon gallops off with a horſe, which he has got upon 


in public market, under the pretence of trying his paces ; or 
under pretence of giving change for a bank-note to one 


who aſks for it in public market, a cheat gets the note into his 
hand, and inſtantly runs off. It ſeems to be very plain, that 


in any of theſe caſes, the crime is theft. For in no one of 
them does the owner repoſe any voluntary or proper truſt 


in * ner, or mean to venture his i for wy 
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tine how ſhort ſoever, out. of his own: neden care (ak 
| perſonal keeping; in which it ſtill: continues to be, though « 
put into the hand of another, under the owner's eye. And 

as little doubt will there be of his caſe, who pockets the 
| ſpoons. at an ordinary where he dines, or takes off and packs 
up the ſheets from the bed of a chamber where he has lain; 
for in either caſe he has only the ſpecial uſe of that thing: 
The poſſeſſion, the care and charge of it, are with the ma- 
ſter of the houſe, wager whoſe: 19 and ee it a 
conſtantly remained. 9 


2. 11 ſeems likewiſe to be the better opinion, that the 


ſame ſhall hold of thoſe very frequent and ordinary fitua- 


tions, where, though in ſome ſenſe a truſt is given, that is 
as far as relates to the care and enſtody of the thing for 


 STOUTHRIEF. - 


Cuſtodiar of a 
Thing, can he 


ſteal it. 


particular uſes, yet the conſtrative poſſeſſion of it in the 


opinion of law is with the owner, and not with the imme 


dliate keeper, who only holds it as a hand; in the name, 


and for behoof, of his employer. Sueh is the caſe of the 


butler ſtealing the plate, or the groom ſtealing the horſes, 
or the ſhepherd the ſheep, which are entruſted to his keep- 
5 ing. The ſervant has not in any of theſe caſes any ſort of 
property or intereſt in the thing, or any power of diſpoſal 
or adminiſtration of it, (as a factor or overſeer hath), but 


only the naked cuſtody and detention of it in a ſtate of ac- 


eeſſibility to the maſter, who can arrange the keeping of it 


for his own uſes in no other way, and out of which ſtate, 


thus natural to the thing, when the ſervant removes it, it is 
therefore a proper tating from the poſſeſſion of the maſter; 


that is, a theft. By the maſter's commitment of it to the 
- ſervant, there was no change of lawful poſſeſſion, no alte-- 
nw inen nor decreaſe of Hs fall e e of the thing, in ſo 
| g much. 
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uch "Ay it dents; -Not be arreſted. in the formats, hands ö 
for the maſter's debt; and as in cafe of its being abſtracted 


from the {ſervant by any ſtranger, it would nevertheleſs be 


held to be taken out of the maſter's poſſeſſion, who alone 


May 31. June 1. 
3 10. 1608. 


from the King, which indirectly blames the aſſize for ac- 8 


could ſue for recovery of it, ſo muſt the ſame be held when 
the ſervant himſelf removes it, or is art aud part with ſtran- 


gers, who do ſo. 

Tux contrary doctrine was 8 urged ; in the caſe 
0 Margaret Heartſide, an attendant of the Queen, Who was 
charged with the theft of ſundry jewels, her Majeſty's pro- | 


perty, and of conſiderable value, of which ſhe had the keep- 


ing. But the Court repelled her defences, and ſent the libel 
as it ſtood, bearing a charge of theft only, to an aſlize*. 


It is true, that though unſucceſsful with the Court, this plea 

prevailed with the jury, who acquitted her of the theft, and 
found her only guilty © of the unlawful and undutiful ſub- 
© ſtracting and detaining: But in matter of law the opi- 
nion of the Court is more to be regarded. She had ſentence, 


as was not unuſual at that time, under authority of a letter 


quitting of the theft, and bears, that his Majeſty „accounts 


her fact as infamous as if it had been done by direct 


5 77 ſtealth, and therefore baniſhes her to the iſles of Ork- 
ney, for her lifetime, It appears, however, that ſhe was 


recalled in 1619, reponed againſt the ſentence of infamy, 


and reinſtated! in her place. peaks 


Cale of Servant 
or Clerk, ſteal- 
ing Things ſent 
by him. 


uh inſt of ch fiquations n thels, in 
which the offender has the conſtant care and charge of the 


2 particular thing which he has carried off, much more muſt | 


the 
1 « The juſtice, with the ts of his ae, nds 1 bel and dittay re- : | 


I « * levant, nochtwithſtanding of the haill exceptions 1 be the Py ; 


© quairupon my Lord Advocate aſkit * . 


AGAINST PROPERTY. | | 
| "cus ſame hold Soba; if he has the thing only by an occa- 
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ſſional employment, or on a ſpecial and inſtant errand; as . 


in the caſe of a porter at the poſt- office, who receives a kee- 
ter, with money incloſed, to be delivered according to the 


| addreſs; or the caſe of a banker's clerk, who is ſent with a 


ſum of money, to be inſtantly paid at ſuch a houſe; or in 
the caſe of any tradeſman's ſervant, who is ſent with an ar- 
ticle, to be delivered to a cuſtomer. It ſeems to be at leaſt 


equally true in all theſe ſituations, as in any of the former, 


_ that the preſent holder of the thing has no manner of inte- 


reſt in it, and is to be regarded only as the inſtrument of 
his employer, i in whoſe poſſeſſion the article remains until 
ſuch time as it be delivered to the uſe whereto he hath ſent 


it, in like manner as if it were only ſent from one apartment 
of the office or counting houſe to another. More eſpecially, 


in the firſt of theſe caſes, the porter hath no ſort of con- 


cern with the money, but a charge only over the letter, duly 


to deliver it. And it is no leſs clear with reſpect to the 


banker's clerk, that his maſter may countermand him, and 


alter the deſtination of the money at F as long as it 


is in the hands of the clerk. 

Ov practice, accordingly, though it cannot be ſaid to 
bare arcalint” ths e ſame certainty in this department as 
that of England, where ſuch queſtions have been ſettled by 
frequent trial, of ny; however, as far as it has gone, to 
Lo 5 bave 


I In the caſe of Thomas Haſſell, a ſorter of letters at the Poſt. e at 
che Old Bailey on the 16th October 1730, before Lord Chief. Juſtice Raymond, 
and other Judges, the Court were unanimouſly of opinion, that it was felony 
without benefit of clergy, for him to ont my out of a letter entruſted to him 
in his office. Leach's Caſes, No. 1. 
At the Old Bailey, in July ſeſſion 1774, Timothy Skutt, a | ſorrer of letters at 
s = Poſt-office, was convicted of larceny at common law, for ſtealing money out 
of two lecters, which had come into his hands as ſorter. Idem, No. 62, 


4 | 


„ 
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—ͤů— 
Nov. 27. and 


_ 11. 1704. | 


July 6. 1781. 


Sept. 25. 1780. 
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have oecd upon theſe views. ee libel was Gitained 
for theft againſt James Shand, a taylor's workman, for run- 
ning off from his maſter's houſe with a ſuit of clothes, which 
had been entruſted to his maſter, to make. In the caſe alſo 
of William Fairbairn, who was proſecuted as a thief in an 


inferior court, for abſtracting from the corn which he was 


employed to threſh in the owner's barn, no exception was 


taken to the form of charge, though advocation of the pro- 


ceſs was tried upon various other grounds in law, all of 


which were ſtrenuouſly urged *. The bill was refuſed on 
the 26th July 1787. Farther, which is more expreſs, in 
the caſe of Daniel Mackay, aſſiſtant- porter at the Poſt- 


office, and of Adam Johnſton, poſt-maſter of Moffat, in both 
of which the libel was for ſtealing money out of letters en- 


truſted to them in theſe capacities, and was laid at common 


law, as well as pon a ſtatute 1 in that behalf, an indiſcri- 
| < | minate 


In the caſe of the King againſt Paradiſe, tried before Mr Juſtice Gould at 5 | 
aſſizes for Saliſbury, that Judge was of opinion, that a banker's clerk who ran 
off with bills to the amount of L. 1500, which his maſter had given him to en- 
cloſe and diſpatch by poſt, was guilty of larceny. The twelve Judges, yeingy © af- 


terwards conſulted, were of the ſame opinion. Idem, p. 420. 
At the Old Bailey, in May 1782, William Baſs was convicted of 3 has 


ving opened a package, with which his maſter, a gauze weaver, had ſent him to 


a cuſtomer. The twelve Judges being conſulted, were all of opinion that the | 
conviction was right,  Tdem, No. 11 8 | | | 5 


This was the outſet of the libel, « Where, by all law both human and divine, 
the ſtealing or taking away any perſon's property without the knowledge or 
* conſent of the owners, is a crime of a heineous nature, and ſeverely puniſh- 
« able, more eſpecially when committed in breach of truſt and confidence,” £ 

Libel was raiſed for theft againſt William Watt, 16th February I 779, clerk i in 
a banking houſe, for running off with bills and money, given him by the caſhier 
for a certain purpoſe. But che 22 2 2 conſented to be eee che caſe 


never came to trial, 


13 LY. GAT NST P R OPER T 1 


minate relevancy was found upon the charge as laid; and 


this after debate i in the laſt caſe, on the objection that the 
offence, at common law, could not amount to more than 


breach of truſt. The pannels were convicted, and had ſen- 
tence of death. Likewiſe, Peter Mathieſon, an engraver's 


apprentice, for ſtealing ſeals and gravers tools from his 
maſter, was tranſported for fourteen years, (the proſecutor, 


: on his confeſſion, having reſtricted the libel to an arbitrary 
pain), upon a libel which bore the charge of theft, en 


| ted by the pannel's ſtate, as an apprentice. 


Havi xc faid ſo much of theſe caſes, I need hardly N | 


| that the pannel has no plea in thoſe far leſs favourable ſitu- 
' ations, where there has not been any commitment of the 
particular thing to him, but only an advantage or oppor- 


tunity to ſteal given him, by reaſon of his ſtation. As 


if a ſervant open his maſter's repoſitories with the keys 
which he has found in the houſe, miſlaid, or if being ſent 
s by his maſter with the key to fetch a particular thing from 


a locked place, he take and ſecrete ſome other article; or 
if the groom ſteal plate from the butler” $ e or che 


; butler take a horſe from the ſtable, . 


11 A MORE difficult ſer 106 4 . any of the above, and con- 
cerning which ſtill leſs information is to be obtained from 
the records of our Criminal Court, are thoſe in which the 


priſoner obtains the thing by means of a .trick and falſe. 
pPretence, and upon ſome inferior title to that of property, 

and has no other purpoſe, at the time of obtaining it, but 

to cheat the owner, and turn the thing to his own pro- 


fit. An example of this may be, If a perſon under a falſe 


July 27. 1789. Z 


Caſe of a Thing 
got in hire, &c. 
with intent to 


take away. 


La and a falſe pretence of buſineſs, ſhall hire a horſe to 
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Nov. 27. and 
my”: 11. 1704. 


July 6. 1781. 


Sept. 25. 1780. 


OF OFFENCES 


have oer d upon theſe views. Thus libel was ſuſtained 
for theft againſt James Shand, a taylor's workman, for run- 
ning off from his maſter's houſe with a ſuit of clothes, which 


had been entruſted to his maſter, to make. In the caſe alſo 2 


of William Fairbairn, who was proſecuted as a thief in an 
inferior court, for abſtracting from the corn which he was 
employed to threſh in the owner's barn, no exception was 


taken to the form of charge, though advocation of the pro- 


ceſs was tried upon various other grounds in law, all of 
which were ſtrenuouſly urged *. The bill was refuſed on 


the 26th July 1787. Farther, which is more expreſs, in 


the caſe of Daniel Mackay, afliſtant-porter at the Poſt- 


office, and of Adam Johnſton, poſt-maſter of Moffat, in both“ 


of which the libel was for ſtealing money out of letters en- 


truſted to them in theſe capacities, and was laid at common 


la, as well as IN a ſtatute i in that vehall, an indiicri- 


* * 
- 


Ia the caſe of the King againſt Paradiſe, tried before Mr Juſtice Gould a at the 
aſſizes for Saliſbury, that Judge was of opinion, that a banker's clerk who ran 
off with bills to the amount of L. 1500, which his maſter had given him to en- 
cloſe and diſpatch by poſt, was guilty of larceny. The twelve Judges, being af. 
ter wards conſulted, were of the ſame opinion. Idem, p. 420. . 

At the Old Bailey, in May 1782, William Baſs was convicted of W ha- 
ving opened a package, with which his maſter, a gauze weaver, had ſent him to 
a cuſtomer. The twelve Judges being conſulted, were all 8 opinion that the 


conviction was Acht. Idem, No. 11 8. 


This was 4. outſet of the libel, Where, by all law both human and divine, 
« the ſtealing or taking away any perſon's property without the knowledge or 
* conſent of the owners, is a crime of a heineous nature, and ſeverely puniſh- 
« able, more eſpecially when committed in breach of truſt and confidence.” 
| Libel was raiſed for theft againſt William Watt, 16th February 1779, clerk in 
a banking houſe, for running off with bills and money, given him by the caſhier 
for a certain purpoſe. But the priſoner having conſented to be baniſhed, the caſe 
S_——_ gaz 8 N FOR 
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minate relevancy was found upon the charge as laid; and 
this after debate in the laſt caſe, on the objection that the 
offence, at common law, could not amount to more than 
breach of traſt. The pannels were convicted, and had ſen- 


tence of death. Likewiſe, Peter Mathieſon, an engraver's 


apprentice, for ſtealing ſeals and gravers tools from his 


- THEFT AND. 
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July 27. 1789. 


maſter, was tranſported for fourteen years, (the proſecutor, 


on his confeſſion, having reſtricted the libel to-an arbitrary 
pain), upon a libel which bore the charge of theft, aggrava- 


ted by the pannel's ſtate, as an apprentice. 


Haix faid ſo much of theſe caſes, I need bavdty remark, 
- that the pannel has no plea in thoſe far leſs favourable ſitu- 
ations, where there has not been any commitment of the 


particular thing to him, but only an advantage or oppor- 


| tunity to ſteal given him, by reaſon of his ſtation. As 


if a ſervant open his maſter's repoſitories with the keys 


which he has found in the houſe, miſlaid, or if being ſent 


by his maſter with the key to fetch a particular thing from 
a locked place, he take and ſecrete ſome other article ; or 


if the groom ſteal plate from the butler's Pry, or the 


butler take a porte from the ſtable, | 


1 MORE difficult ſet of caſes than any of the above, and con- 


cerning which till leſs information is to be obtained from 
take away. 


the records of our Criminal Court, are thoſe in which the 


priſoner obtains the thing by means of a trick and falſe. 
pretence, and upon ſome inferior title to that of property, 


Caſe of a Thing 
got in hire, &c. 
with intent to 


and has no other purpoſe, at the time of obtaining it, but 


to cheat the owner, and turn the thing to his own pro- 
fit. An example of this may be, If a perſon under a falſe 


. mne and a falſe pretence of buſineſs, ſhall hire a horſe to 
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or OFF EN WO 


ride to a certain place, and return the ſame. day; 3 inſtead of 5 
which he inſtantly rides the horſe as hard as he can go, to 
a great diſtance, and in a different direction, and there ſells 
him, and pockets the price. Or if a perſon goes from door 
to door, aſking employment as a bleacher, and getting linen 


to be bleached and returned, and ſhewing a falſe letter of 


recommendation, when in truth he is not, nor ever was a 


perſon of that trade; and having got the linen, he inſtantly 


packs it up, and flies. Is the offender here guy of . 


or only of fraud? 


Ir is to be obſerved of ſuch 8 chat hey alle i in 
ſeveral reſpects from thoſe, ſeemingly analogous caſes, which 
were formerly conſidered. Firſt, the thing is not obtained 
upon a contract of fale, or other habile title for the convey- 
ance of property, but upon a lower and limited title, under 
which, if it were even fair and unexceptionable, the holder 
would not have any right to diſpoſe of the thing, nor to turn 
the value of it into his own pocket, So far from it, that even 
on this ſuppoſition, any ſtranger who ſhould dena fide buy, 
pay for and receive this thing from the holder, would not 
thereby make it his own, but would be liable, in like man- 
ner as his author, to the owner's real action for recovery of 
his property. When the holder aſſumes any ſuch power of do- 
minion, it is therefore an unwarrantable and ablolutely vici- 


aus converſion of the thing to his own uſe, wherein he has 


not the colour of a title, and is in truth guilty of a double 
wrong, having gained the very cuſtody of the thing by 
a trick, and arrogating the diſpoſal to himſelf, without the 
appearance even of the owner's will. Whereas i in the caſe 


of a ſwindling purchaſe upon credit, the holder has obtained 


ſuch a title, by which the property of the thing in the mean 
time ny and in uſing, Os 5 even deſtroying the 
7 . 3 


AGAINST PROPERTY. 


ming, he does no more than exerciſe the powers. appendant 


to that title; ſo that the wrong in this caſe does not lie in 


the after en e of the commodity to his own uſes, 
without conſent of the laſt owner, but in the falſe in- 
I nn by which that n was gained. 


- Ad in . 0 tha PAN rg is Jiferens Go that 3 a: 


= ſwindling purchaſe, that the ſeller has the means of abſolute- 


ly ſecuring his intereſt if he pleaſe. He may either ſell for 
credit or for ready money, and if he ſell for credit, it is out of 


a voluntary truſt, which he repoſes in his cuſtomer, where- 
by he hath the leſs reaſon of complaint if he ſhall be decei- 


ved, and can only expect thoſe remedies which are ſuitable 
to a breach of truſt. But, in the caſes which are now in 
hand, the owner hath: no fuch choice nor means of abſolute 
| ſecurity, but muſt neceſſarily deal as he has done. This riſk 


of the property which is parted with in hire, or to be worked 


| upon, or the like, is concomitant of the very nature of theſe 
uſeful and neceſſary contracts, and cannot be ſeparated from 


them; ſo that the more neceſſary it is, (and this conſidera- 


tion never is indifferent in criminal matters), that a ſufficient 
protection be provided in the * which the law denounces 
againſt tranſgreſſors. 

FaxrRER; there is this very cmaqeniad; and Wiehl ling 


ſuppoſed to be coeval with the very act of receiving the thing, 
and to be that which! alone has ſuggeſted to the pannnel to 
aſk it of the owner; whereas we had formerly put the caſe 
thus, that the thing was at firſt obtained upon a juſt and: 
_ bona fide contract of hiring and ſo forth, and with a true in- 
85 nien on the ꝓart of the I We time, to reſt ore it 


* | — 
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Caſe of Thing 


hired with intent 


to take away. 


1 diſtinction, between the fituations of hiring and the like, nor 
and formerly imagined, that the felonious purpoſe is now. 
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purſuance of ſuch contract, the owner's lawful poſſeſſion 
ceaſed and determined, and the abuſe of the truſt afterwards, 


or OFFENCES. Fo 


according to promiſe. By the delivery, therefore, made his 


though criminal, cannot, however, amount to theft in the re- 
ceiver of the thing, ſince before the conception of any wrong 


. purpoſe, the thing had already paſſed into his power and en- 
tire poſſeſſion, by a lawful taking. On the contrary, with 
reſpect to the preſent caſe, in which there is truly no con- 
tract or conſenſus in idem placitum between the parties at all, 


but a purpoſe of letting to hire in the one party, and a Pur- 


poſe to appropriate without payment, or an animus furandi in 


the other, which exiſts at the moment of getting the thing, and 


is the one original motive of the whole tranſaction, the juſt 


and natural conſtruction rather ſeems to be, that the owner's 
lawful poſſeſſion remains unaltered notwithſtanding this de- 
livery, thus proceeding on the receiver's felonious purpoſe j- 
and that his converſion of the thing to his own uſes is there- 
fore to be deemed a theft or tortious taking from the lawful 
poſſeſſion of the owner, in like manner as in the caſe of a 


ſervant, who runs off with his maſter's goods. This reſult 


too is not more agreeable to principles of law, than to 


the natural feeling which one has with reſpect to the de- 


gree of the offence ; for certainly on ſuch an occaſion 
the very ſame villany is paſſing in the offender's thoughts 
as in thoſe of the thief, and the aſſurance, depravity, and 
deliberate contrivance of ſuch a device, by which the owner 
is made the inſtrument of his own injury, is nowiſe infe- 
rior to that of an abſtraction without his knowledge. 

Yew I ſhall not affirm that this is the law of Scotland: 


Becauſe I have found but one caſe, in which this important 


queſtion can be ſaid to have been the ſubject of trial; I 


mean the caſe of John — . at 3 before 


Lord N 
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1 Hailes on the 26th April 1792. This man had ul. 
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red a horſe at Sanquhar, to ride to Leadhills, a diſtance of — 


about ten miles, and return in the courſe of the ſame day. 
Inſtead of which he rode directly to Edinburgh as faſt as 
the horſe could go, and there ſold it for his own behoof, 


The charge in the libel was alternative, for fraud and 


cheating, as well as theft. But the Judge delivered his opi- 
nion, that upon the fact as related in the libel, the offence 
Vas theft; and the proſecutor in conſequence, wiſhing to 


avoid a capital conviction, found it neceſſary to reſtrict the 


| libel to an arbitrary pain. The man was convicted, and 
adjudged to be tranſported for ſeven years. | 


Thus much of the taking which is eſſential to the crime of 


5 theft. | Upon the whole of which enquiry, before I entirely 
diſmiſs it, it is proper to remark, that our practice has not 


yet attained to ſufficient maturity, and that a great part of : 


what has been advanced, is not to be conſidered as the re- 
ſult of our adjudged caſes, and other authorities, which are 
few in number, but rather as an expoſition of doctrines 
which ſeem to be reaſonable in themſelves, and are in ſome 
_ particulars recommended by the practice. of England ; 
| ie though it is not of any nn with us as Kew! 


mays | 


| N 


r „ was given to that eſſect i in phate obs; i Joh en Oftober 
1729; George Charle wood, February 1786; John Pears, September 1779; all 
of them caſes of a horſe feloniouſly hired and ſold, and upon the laſt of which, 

the opinion of the twelve Judges was taken, and was unanimous. Alſo in the 
caſe of Major Sempil, July 1786, for hiring and ſclling a carriage; and in that. 
of John Wilkins, April 1789; and John Patch, February 1782; both of them 
caſes of falſe device for getting hold of property, as upon ſome limited title; the 
_ offence was found to be felony, upon the general notion, that the owner could: 
not be diveſted of his lawful poſſeſſion by a tortious taking. See Leach's Caſes. 


in Crown Law, p. 10 TS 166 Caſe, 100; Caſe, 172; Cale, 210;; 
1 i000 
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CHAP.IL may, however, as far as it is grounded in juſt and natural 
principles, meet with regard in the decifion of ſuch matters, 
as our own cuſtom or Ty" of TOR hath not ſettled. : 

No Theft with II. TaxxE muſt not 057 be a raking of the ching, FS a 
* ns carrying away. For it ſeems to be in the nature of this 
| offence, (and any greater latitude of conſtruction would 
lead to controverſy without end), that the thing have been 
brought into a ſituation, in which it was leſs under the own- 
er's power and command than before. In general it is the 
meaning of the rule, that the thing muſt be removed from 
the place and ſtate of keeping in which it had been, and that 
without ſuch an alteration, nothing done by the pannel, how 
deciſive ſoever of his felonious purpoſe, will amount to theft, 
but to an attempt or miſdemeanour only, which may be 
greater or leſs, according to the circumſtances of the fact. 
A boy has his hand in my pocket, and has got hold of my 
_ purſe ; but there I ſeize his hand, ſo that the purſe is never 
withdrawn from my pocket: This ſeems not to be theft. Nei- 
ther is it theft, if a vagabond paſſing make a ſnatch at linen on 
the hedge, and it is held againſt him by the thorns; or hav- 
ing got into a waggon with intent to ſteal, if he raiſe a pack- 
age up, and ſet it on its end, but without removing it from 
the place of the waggon where it had lain, and is there 25 
caught, when about to cut the cords . KP 
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1 This was found Fs the twatve Judges of England, to ks no ſufficient aſpore 
| tation, p. 204. Leach's Caſes. 
A difficulty of this fort had been found i in Swing the libel againſt Andrew 
Macewan, 1oth Auguſt 1774. It related that two perſons had entered a houſe ; 
in the day time, and made their way to a room where linens were lying on a bed. 
One of them had handed a ſhirt to his affociate, and had laid hold of others, 
which, upon interruption, he was ſeen to throw back upon the bed; ſo that only 


AGAINST PROPERTY. 


Ix is not however by any means to be underſtood, that 
| there is no theft, unleſs the thing be carried clear away, 
out of the ſight or knowledge of 'the owner, ſo that he 
knows not where to find it. Though the thief be ſeen in 

the very act of taking the thing, and be inſtantly and cloſe- 


5 ly purſued, ſo that the owner has all along been in the near 


proſpect of recovering his property, the offence muſt never- 
theleſs be theft, for this very reaſon, that he has had the 
thing to purſue for and recover. Thus, in the caſe of Smith 

and Forreſter, this charge, among others, was found rele- 
vant, that they had laid hold of poultry in a cloſe or court- 
yard, but being diſcovered, threw down the ſame, and fled *. 
In that of Samuel Riccards, it was in like manner found 
1 good charge of robbery, (which is only a mode of 
theft in the larger ſenſe of the word), that he had run off 
with a woman's plaid from her ſhoulders, which, on her. 
_ outcry, and a hot purſuit, he threw from him in the fields, 
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Dec. 15. 1686.- 


Feb. 27. and 
June 19, 20. . 


Where it was inſtantly taken * by thoſe who were 5 775 his 


footſteps. 


ALTHOUGH there be knw. a very light c in reſpect 


of place, it will alſo in every inſtance be a theft, if the 
thing is thereby loſt to the owner, ſo that he has to ſeek 
VJ/Fũ IE” - > OY for 
one was talen, and that one neither concealed nor carried out of the room. The 

charge was therefore laid alternatively as for theft, or the entering of the houſes 
of the lieges, with intention to ſteal, or the felonious taking of a ſhirt or ſhirts, or 

| other "OY __ property. The Ng was CO on his own petition. 


0 1 And ye. and your — ed the cloſe of William Simington, 
then and there laid hands upon his gooſe, to robb and ſteal the ſamin, but by 
A reaſon of their noiſe and jangling, the people and ſervants having wakened, 
and come out in their ſhirts, they fand you in the fang, whereby you was 
4 forced to let the gooſe fall, and flee for your ſafety, but you the laid Finlay 
WE Smith was taken. This is the narrative of the libel. 
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What a ſufficient 
Carrying away. 


Ang. 7. 1714. 


Feb. 5. 1782. 


OF OFFENCES 


for and 15 not where to find 1 it, or in cas of miſſing W-: 
would be under that neceſſity : For, how ſhort ſoever the Y 
time that this ſituation endures, it is quite a new and diſtin 
ſituation of the property and perſon, from that which they 


were in before. Thus it will be theft in a ſervant to take 


his maſter's purſe from the table, or to unhook his watch 
from the bed, though he be caught with it before he leave 
the room, if it be found concealed in his clothes, or about 
his perſon, in ſuch a manner as proves his felonious inten- 
tion. As it would alſo be for any gueſt in an inn or ta- 
vern, to ſecret any piece of plate, linen, or the like, belong- 


ing to the TOY in his cheſt, with intent een * ON 


| . 1 to be as Kettle bub of this general Wec 
tion, that it is always theft, if the thing i is taken out of its 


natural and proper place of keeping; not the place where it 


accidentally happens to be, but that where for ſecurity 
it had been put. Thus the crime is complete, as ſoon as 
the horſe is carried out of the ſtable, or the cattle out of 
the incloſure, though the thief be ſtopped in the ſtable-yard 

in the one caſe, or in the next field, being part of the ſame 
farm, in the other. Accordingly, in the interlocutor of re- 
levancy in the caſe of William Baillie, the Court © ſeparatim 


find, That the goods libelled being ſtolen out of the ſaid 


* houſe or waulk-mill, and their being found red hand in 
the poſſeſſion of the ſaid pannel, coming out | of the ſaid . 
* houſe, relevant to infer the pain of death.“ 
IN like manner, Thomas Gordon had ſentence of each * 
for ſheep- ſtealing, on proof to this effect, that he had lifted 
two ſheep over the wall of the field, where they had been 


at paſture, and had ſlaughtered and flead them behind the 
wall, and was chere taken, before removal of his booty. 


The g 


AGAINST PROPERTY. 


3} The W was indeed a ſtrong einsenden taken along 
with the others in the caſe; but if it had taken place with- 
in the field, would not of itſelf have grounded the charge 
of theft, ſince it might have been done out of malice, and 
without any purpole to carry off the carcaſe. — 

Fon the ſame reaſon which makes a removal from the 
tenement ſufficient in theſe caſes, it is no leſs ſufficient with 
_ reſpect to any thing which has a peculiar and ſafe place of 
keeping within the houſe, if it be once taken from thence, 
with intent to carry it away. Under this rule my ſervant 
is guilty of theft, when he takes money out of my bureau, 
and the gueſt i in an inn, when he forces the lock of any re- 


poſitory in his chamber, and takes out the contents, or one 


who has entered a houſe, when he breaks up a cheſt, cup- 
board, or the like, and lays down the goods upon the floor”, 


to be afterwards packed up and carried away. There is 


a ſtrong inſtance of this in the caſe of Alexander Snaile, who 
had ſentence of death upon a libel and proof to this effect, 
that he had entered a houſe, by means of a falſe key, upon 
a Sunday, during divine ſervice, and that having opened a 


cheſt, by means of the key which he found in the lock, he 


_ abſtracted one article of very trifling value, with which he 
was taken in that yery chamber, bed the people be the houſe, 
returning from e 2 


3 1 | TRE 


5 1 This was bend to be felony in hs caſe of Clement Simpſon, at the Lent 
aſſizes for Cambridge, 16. Car. II. The opinion of all the Judges was taken on 
1 the caſe. Leach's Caſes, p. 266, 


2M Verdict, « Find Als Snaile, pannell, by his own confeſſion, as alſo 
© by the depoſitions of witneſſes, guilty of opening the door of Mrs Douglas, her 

* houſe, upon the Sabbath-day, the time of divine ſervice, with a falſe key, 
ff and 3 the ſaid TY and taking out of a cheſt __ butter; and that the 
« keys 
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CHAP. IT. 


( 


or OFFENCES, 


Tux ſame beine de equally applies to the heating of fuch 


"E————  — — 
What a ſufficient things are kept in a certain manner about the perſon; where- 
carrying away. h it is theft if the purſe be taken out of the pocket, or the 


watch drawn from the fob, or the ear-ring torn from the 
ear :. And in general it feeins to be true, that if the ſtate of 

fixture in which the thing is by nature be altered, or if the 
peculiar proviſions, whatſoever, which the owner has made 


for the ſafe- keeping of the thing, be once overcome, this, 
joined with any the leaſt removal of it in reſpect of place, 


conſummates the guilt. Hence it may ſeem that there is 


ground for the charge, if wool be plucked from the ſheep, or 


fruit from the tree, or if a ſtrong cheſt, which is faſtened to 
the floor, be unſcrewed, and lifted ever ſo little out of its 
place; or if a piece of cloth in a bleachfield is unpinned 
from the ground, and rolled into a bale, which the thief has 
taken up under his arm; or if he cut a web out of the loom 
and fold It, or take a perſon's ee with his money from 

| e under 5 


* 


« keys WS in 8 and nad in bis i. with the + irons, 


* was then taken off him; as alſo a chiſſell, which was found, which he acknow- = 


C ledged to be his, when he was taken Pius in the ſaid bouſe. » 


+. A r caſe of this fort was tried atthe Old Bailey in May 1784. 8 . 
Lapier had taken his ſtand at the door of the Opera-houſe, and ſeeing a lady, Mrs 
Hobart, paſſing to her carriage, he made a violent attempt to pull away a valuable | 
ear-ring from her ear. The ear was torn through, and the ear-ring completely ſe- 
parated from it, and the lady cried out that the man had got it; and he was taken. 
On going home, however, and at undreſſing, the ear-ring was found entangled in 
the curls of her hair, Nevertheleſs, as it had been violently forced from its due 
ſtate of faſtening to the perſon, and was for a time mifling, the twelve Judges 
were of opinion, that his conviction of robbery was legal and good. In like 
manner, at the Old Bailey, in February 1782, Henry Collet was convicted of 
larceny, having entered a waggon, and removed a parcel from the fore part of 
the waggon to the tail of it, where he was ſtopped, and threw back the parcel tc to 
me middle part of the waggon. Leach's Fun No. 139. No. 108. | 


AGAINST PROPERTY. 
under his pillow, as he ſleeps, and be making off with them 
cout of the room. And even with reſpect to articles of that 
nature, for which no ſuch peculiar proviſion has been made, 
5 any removal will be ſufficient, that thoroughly alters the fi- 

tuation in which the thing was left or happened to be, and is a 
plain ſtep in the conveyance of it out of the owner's power; 
as if any looſe article in a houſe is carried down from a 
higher floor to a lower, or if a horſe is taken in an open com- 
mon, and is haltered and mounted, and ridden away from 


N n the other cattle. , 


III. Tan taking and carrying away mut 8 with a felo- 
nious purpoſe ; in the knowledge that the thing belongs to 
a neighbour, and with intent to deprive him of his proper- 
ty. Hence, on the one hand, it is not theft, to take away 


No Theft with- 
out felonious In- 
rent, 


the property of another, though in the knowledge that it 


is fo, if the takers object is only irregular and improper, 
and not to make the thing his own. It is an. example of 


this, that a ſervant rides his maſter's horſe under night, up- 
on his own errand ; or that a perſon finding his neighbour's 

 plough lying in the field, openly uſes it to till his own lands 
adjacent; or that he drives his neighbour's cattle into his 


own field under night, in order to poind them, upon-pretence 


of treſpaſs. On the other hand, neither. will it be theft, 
though the taker mean to diſpoſe of the thing as his own, 


if he take it in the helief, no matter though erroneons, if 


ſerious, and withal excuſable, that the thing is his own; 
as may happen in many caſes of diſputed fale, legal dili- 
' gence, ſucceſſion, and other modes of conveyance. If John 
carry off the goods of James by poinding, be the diligence. 
ever ſo irregular, nay, though John's proceedings be even 
ee and . N ſtil the bags, in this form can 


never 
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Sept. 9. 1636. 
Feb. 8. 1637. 


never amount to theft or ſtouthrief, or other capital deno« 
mination of crime, but only to a ſpuilzie or oppreſlion, 


or OFFENCEE. 


* 


which may be puniſhable at the diſcretion of the Court. 
Hence, of the many overſtrained libels of this ſort, to which 
the proud and contentious ſpirit of the inhabitants of Scot- 


land formerly gave occaſion, not one ſeems to have been 


brought to a favourable iſſue, nor even to have had a clear 
relevancy of capital pain pronounced on it. The ordinary 
courſe in ſuch caſes was to continue the .diet, till the ci- 
vil intereſt and regularity of the conveyance ſhould be diſ- 

cuſſed in the proper court. In the caſe of Graham of 

Reidnock, proſecuted by the Laird of Buchanan, for break- 
ing into his houſe, and carrying off certain writings and title- 
deeds, which appears to have been done upon mandate from 


the old Laird of Buchanan, who conceived that he had right 


to theſe deeds, © The Juſtices find the dittay relevant to 
be put to the knowledge of an aſſize, as ane crime and 


« wrong of making up of the doors, and abſtracting of the 


„ evidents lybelled, nawayis to infer the pain and puniſh- 
“ ment of theft or ſtouthrief, but to be puniſhed pana ar- 


*« bitraria, as ane crime and wrong in the awin kind.“ 


A conTROVERSY had ſubſiſted between Trotter of Mor- 


| tonhall and Rigg of Morton, reſpecting the property of cer- 
tain parcels of ground. Rigg had caſt the turf upon theſe 


plots, and was proceeding to lay it on his bowling-green, in 


which operation he was violently diſturbed by a pe under 


the orders of Trotter. This incident gre riſe to mutual pro- 
| fecutions ; 3 


1 This was the courſe taken in the ts of 1 Ads 13th Jade 1677, 5 
accuſed of robbery, in the taking away of nine oxen; and who defended himſelf 


on the ground of /awfully poinded. In the caſe of Gilbert Stark and others, zoth 
November 1675, who pled the ſame defence againſt a charge of ſtouthrief, robbe- | 
47 and een, the Court — on 3 or the or f 


AGAINST: PROPERTY. 


1 t 3 againſt Rigg for theft and robbery, i in cutting 


and carrying off the turf from Trotter's lands; againſt 
Trotter for robbery, oppreſſion, haime-ſucken, Cc. in de- 


ſtroying Rigg's turf and bowling- green, tearing up the 
new turf in the green, (or green ſpecificate, as it is called), 


and troubling and beating his ſervants. The former was 

found not relevant to infer any criminal concluſion; the 
other was ſuſtained, as for a riotous moleſtation and outrage 
only, to infer arbitrary pain, damages and expences. 


e Muck a-kin to this, were the mutual proſecutions. for 
robbery, theft and ſtouthrief, between Sir William and Ludo- 
vick Gordon. Which were upon no higher ground than 


this, that having met to ſettle accounts, they had quarrelled 


Nov. 8. and 15. 
1714. 


Feb. 2. and g. 
1713. 


upon the matter, and in a ſort of ſcuffle, had each laid hold of 


the writings belonging to the other. Both parties found it ne- 


ceſſary to depart from theſe high concluſions; and the jury 


found neither of the libels proven. Many en more 


of the ſame complection might be given. 


Ix has been ſaid, and is fit to be remarked, that it is ne- 
: ceſſary the pannel be excuſable for believing chat the thing 
which he has taken is his own. For as to that ſort of belief, 


if ſuch it may be called, which is directly in the face of 


law, and only comes of the violent paſſions of the man, or 


his blind prejudices in his own favour, it is what the Judge 
can have no conſideration of, nor any of the. lieges be al- 
| lowed to entertain. A ſmuggler, therefore, if he break in- 
to the Cuſtom-houſe, and take away goods, which have been 
ſeized from him and condemned, is as much guilty of theft 


and houſe-breaking, as if he broke into the houſe and took. 


: 1 the Wen of his en 


Iv. Ir is ſaid to be . ai en of the taking 


and carrying ey, that it is for the ſake of lucre. and profit. 
f 2 | | | But. 


Muſt the taking 


be for lucre. 
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_CHAP. n. 


| o 


or OFFENCE. 


But this article will require to be 3 Sad . 8 

It is true, in the ſenſe already explained, viz. that the thing 
muſt be taken away with the purpoſe to detain it from the 
owner. It is alſo true in this other ſenſe, that libel will not 


lie for theft, if, out of malice to the owner, the property is 


deſtroyed in the place where it is ſeized, without being re- 


moved; which happens when a man's cattle are ſlaughtered 
and left upon the ſpot in the field, or when a mob enter a 


man's houſe, and break and deface his effects, without car- 
rying any article away. But it may require to be conſi- 
dered, in the caſe of the property being once removed into 
the full poſſeſſion of the offender, whether it alters the de- 
ſcription of the offence, that inſtead of being uſed or turned 
to profit, the thing is afterwards deſtroyed, and that this 

indulgence of ſpite was even the firſt inducement to take the 


thing away. In its own nature, the crime of theft ſeems to be 


complete by the removal, and the thorough alteration of the 
ſtate of command over the thing, if this be made with the 
purpoſe of never reſtoring it to the owner. Be the offen- 
der's object what it may, he is actually locupletior, and the 
owner poorer, eo ipſo, that he has the thing under his power, to 
diſpoſe of as he pleaſes: And if he coveted that power for 
the ſake of revenge, this neither hinders the taking away to 


be ſuch, nor even in any proper ſenſe to be a taking for the 
ſake of lucre ; ſince this gratification of his evil paſſions, is 


to him a lucre and gain. He ftill has ſought an advantage 
to himſelf, and ſought it by removing his neigbour's proper- 
ty out of the poſſeſſion of his neighbour into his own. Ha- 


ving ſecured this advantage, he may either perfiſt in his 


original purpoſe of miſchief, or change it for one of uſe and 


profit, if he ſhall be ſo inclined : He has now the very ſame 
eee in that by! his e . the owner 


7 


AGAINST: PROPERTY. 
Grogrly: enjoyed by the ſame means. In caſe, therefore, 


(if ſuch a thing ſhould happen), of a herd of cattle being 


driven from the owner's lands to thoſe of his enemy at a 
diſtance, and only ſlaughtered when there ſettled in the cu- 
ſtody of his enemy, the charge of theft may ſeem to lie; 


for it would bave lain if he had been purſued and taken 
on his way; and it is hardly 10 be thought that this can be 


altered by any after event. The criterion, therefore, in 


this queſtion, rather: ns 1! in che want of removal of the | 


his RB, 


18 . aa may abi it is certain, that in the ordi- 
_ nary caſe, the animus lucri is to be preſumed” from the act 
itſelf of taking the thing away. If the offender knew at 
the time what it was he took, he was actuated by the defire 


of that thing, and if he knew it not, as happens in pocket- 


picking, and in ſtealing the mail, and if the thing prove to be 
ſuch as can be of no uſe to him, all that can be ſaid is, that 
the man has been deceived in his expectations; for take it 

he did in the hope of profit, and in the belief that it was 
Worth having, and making venture of his perſon for. No 


matter then what afterwards becomes of the thing, or with 


what view he keep it, nay, though he do not keep it at all, 


burt deſtroy or throw it away, or even fall on ſome means 


of reconveying it to the owner, the guilt ſtill abideth with 
bim. The profit only, and not the profligacy of the enter- 
priſe is thereby leſſened, which laſt is determined by that 
which is paſling in the mind of the adventurer at the time 


OY i eb. 2 * * 1 * . * X 0 
2 
. +1 
- 
_ 


89 


THEFT AND 
- STOUTHRIEF, - 


—̃ Z — 


A Lucri 
1 


of taking, and not by thoſe conſiderations, of fear, repen- 


tance, or Fuende which my afterwards come to affect 
him. Tee ; 


8 

i 

* 
. 
5 i 
; f 
AA 

6s 
_ 

i» 

1 

- 
3 
7% = 

. x 
_ 

7 * 
1 
4% 
"8 
= 
"= 

. , 

1 4% 
104-3 
kl 
B's + 

4 

F 
1 
©, 
1 
oo” 
N 0 

. . 
14 

. 

©: 

7 

1 

2 

<7 

3 - 

1 

\ 8 
* 7 
LL '4 

1 
4 
 —_- 
1 

_ 

3x 
= 
© bay ** 

. 

1 

1 

* 1 
* 
28 
"$5 

[1 
22 

. 
4} 

1 

1884 
i4 - 

_ 
+ 

ut 13 
2 N 
374 
© x8 
. 

. 

0 Wa 
: Y: : 
3 
1 

8 4 
1 
N. . 
1 
3,8 
1 

1 

+ 

7 

1 

7 

1 

1 3 
\F 
ul 

: EA 

. 
my 

\ * Y 

WES 
_” 
" 
. 

. 
* 

Kit . 
8 
8 

ED 
8. 

1 

bbs 2 

T4 

* . 
1 4 
"= 
* 3 
e 
4 2 
3 
So 
7Y 
- I 

$55 
* 

+ 
þ of; 
24 of 

6 
* 

1 L 
5 
3 
4 9 
99 

2 4 
20 ? 

+ 

_.—_ 
1 
* . 
; 18 
ba 2 

{ 

7 - 
or” * 
1 

3 
N. be 
Tc bh E 
WW 

i 

* 3 

. 
2d 

+4 I 

as ! 7 
n 
. 

*. 

2 

7 T 

8 

"aA 
. 4 4 
bt 4 
6X] 
3 


: wi 
[Hh 
nl 
: -j 
Pp * 
£ 4 
„ 
Yi 
1 
: 
N 
| 


OE TE MED IRT TOE 
Animus Lucri © 
explained, 


Muſt the taking 
be clandeſtine. 


OF OFFENCES 


IT is alſo to be underſtood, that if the thing be kept by 
the taker, it matters not what the motive of the keeping is, 
whether merely to hoard, or with a view. to conſume the 
thing, or what other advantage, real or conceived. Eve- 
ry object is /ucre in the eſtimation of law, which tempts 
a perſon to defire the keeping and poſſeſſion of that which is 


another's; though the thing is not of that nature to yield, 


or be convertible to, pecuniary profit. If a criminal pur- 
loin from the Sheriff-clerk or Procurator-fiſcal, the docu- 


ments and evidences either of his own guilt or that of an 


aſſociate, ſurely this is to him a real lucre, and relatively 

to the nature and uſe of the thing taken, he is as much 
actuated by a ſelfiſh and irregular deſire of gain, as he who 
ſteals a bag of money. And probably it will be admitted, 

with reſpect to a connoiſſeur, who ſhould ſteal pictures or 
medals for the pleaſure of admiring them, or an anti- 

quarian, who ſhould teal rare books or manuſcripts for 

his inſtruction, that neither of them would have a ſound 
defence in a court of juſtice. We ſhall afterwards ſee, 
that we accordingly. have precedents of libel ſuſtained 
for the ſtealing of a child; though the ordinary incite- 
ment to ſuch a crime, muſt either be love conceived to the 
child, or more probably hatred to its relations. In ſhort, 
as various as the pleaſures are which a man may have in 
poſſeſſing his own, ſo various are the ſorts of lucre, which 
the law will hold ſufficient in this queſtion, if on account of g 
them one ſhould covet that Which! is another 8. 


. FIN Os to ſome b it ought alſo to be 
added to the deſcription of the crime, that the taking and 
carrying away is ſecret and clandeſtine. And this may be 
true, if we underſtand a elandeſtine taking as contradi- 

| * — — 


| AGAINST. PROPERTY. 


| Ringuiſhed only to a taking by main force, or by putting 


in fear. But in any looſer and more general ſenſe, ſuch as 
would exclude all taking by ſurpriſe, or of a ſudden; as if 


into a ſhop and run off with goods from the counter in pre- 
ſence of the owner ; it does not ſeem to be a proper part of 
the deſcription of the crime, which in all theſe inſtances 
| ſeems rather to be theft than any thing elſe. For neither 


THEFT AND 


STOUTHEILEF. * 
— 


a perſon ſnatch the hat from a man's head, or his watch 1 
out of his hand, as he is careleſsly holding it, or if he dart 


is there any application here to the will of the owner, to 


over-awe him, nor any compulſion by an overpowering 
force, which ſeem to be the characters of robbery, but a 


taking in ſuch a way, which equally ſets aſide the owner's 
will in the matter, as the moſt clandeſtine abſtraction ; fince 


the thing is gone, before he can uſe any means to detain it. 
If, however, any fort of ſtruggle enſues on the attempt, and 
the purpoſe is only accompliſhed by violence or terror, the 

| caſe becomes then a caſe of robbery, notwithſtanding the 
firſt ! intention to take by * | 


VI. We are now come to this laſt article in the deſcrip- 
tion of this crime; which is that the thing taken be the 
property of another : For I ſee no authority in our prac- 
tice to perſuade me, that a perſon can in any caſe be 
| guilty of theft, though he may of ſome inferior wrong, by 
_ irregularly taking that which is his own. It is not, how- 
ever, any hinderance of the charge of theft, that the pro- 


perty of the thing taken is uncertain or unknown, ſuch as 


the goods of a deceaſed, goods paſſing on commiſſion, or a 
waif or ſtray that is ſtolen from the finder. Indeed, a cer- 
_ tain latitude in this reſpe& is indiſpenſible to juſtice, in 
the extended ſtate of commerce and manifold tranſaction 
„„ among 


Thing taken 
muſt be Res 


aliena. 


"IP 
CHAP. II. 


Mar. 2. 1736. 


Feb. 5. 1787. 


Aug. 9. 1770. 


oF OFFENCES 


among men, which offers ſo many artig of this ambi. 


guous character, but in which there is nevertheleſs no rea- 
ſon, why the thing ſhould be out of the ordinary protection 
of the law. Hence, though any libel at a private inſtance 
muſt ſet forth the purſuer's intereſt in the thing, and though 
in all caſes where it can conveniently be done, the property 
is in uſe to be ſet forth, for the pannel's full information of 
the nature of the charge againſt him, yet in indictment for 
the public intereſt, whenſoever there is any reaſon for it, it 
will be ſufficient that the charge is made in ſuch, a manner, 
as ſhows that the thing did not belong to the pannel, neither 


really nor by pretenſion, and that neither was it lying unoc- 


cupied, but in a ſtate of lawful poſſeſſion, for behoof of the 


perſon who then had, or ſhould afterwards acquire, a right 


to it. Nor is there any ſort of hardſhip here on the pannel, 
who has it equally in his power under this, as any other 
form of charge, to prove that the things are his own proper- 
ty, or that of others, by whoſe authority he took them; a proof 
which it always lies on him the pannel to bring forward. 2 

Taz. charge againſt Wilſon, Hall and Robertſon was, 
that they had carried off © bank-notes in a pocket-book be- 
“ longing to the ſaid James Stark, and gold and money in 
* his poſſeſſion, to the value of L. 200 Sterling, leſs or more .““ 
Janet Johnſton was indicted for ſtealing certain articles,“ the 
property of James Marſhall, or others of his family.” And 
Macdonald and Jamieſon for breaking into the ſhop of Alex- 


ander Macdougall, and ſtealing goods from thence, © being 
the property of Alexander Macdougall, or of ſome other per- 


* ſon, lo the proſecutor unknown.” The charge was ſuſtained | 


1 The perſon robbed in | this VIVA was ces of exciſe at 1 Kirkcaldy, and the 
money taken from him was chiefly public ys the N of a collection, 
| Yoon which he Sad been 8 8 | | | 


AGAINST. PROPERTY. 


in all theſe inſtances, and in the 140 IE exception taken 
to it by the Pans, z 


"FRE lis 554 ene en to remark, tat the charge of theft 
is competent, without regard to the quality of the owner, 


Res univer/itatis 
may be ſtolen, 


whether a private perſon, or his Majeſty, a corporation, a 


private ſociety, a pariſh, or what elſe, or though the caſe 
ſhould be ſuch, in which it is difficult to fix the preciſe de- 
ſcription of the owner, or the nature of the immediate inte- 
_ reſt in the thing. The money taken in Smith and Brodie's 

caſe, and in that of Wilſon and Hall, was part of the royal 
revenue. On the 6th of December 1556, Adam Sinclair and 
Henry Elderlous had ſentence of death for breaking into the 


| church of Forres, and ſtealing money, chalices, and church- 
ornaments. On 21ſt May 1602, William Norvall, ſchool- 


maſter of Cockpen, was baniſhed for ſtealing from the ſeſ- 


fion-houſe, the poors box of that pariſh, containing L. 8 of 


the poors money. And in the ſpring circuit 1750, at Aber- 
deen, William Martin had ſentence of death for the ſame 
crime, having broken into a church, and ſtolen L. 11 of the 
poors money. We are not ſubjeR, in ſuch caſes, to the ſame 


_ difficulties, which ſeem to embarraſs the Engliſh practice in 


ftating the property, and which, in ſome inſtances, have 
_ conſtrained them to feign a property, where in ſtrictneſs 
there is none, (as in the caſe of a ſhroud taken out of the 
grave, which is feigned to be the property of the relations 
of the deceaſed), but will more reaſonably be content with 


| ſuch a deſcription of the thing, as makes the poſſeſſion or 


_ adminiſtration of it clear, and excludes all title in the pan- 
nel to o take it away. 


"0 VII. TaxsE ſeem to be the principal circumſtances of the 
deſcription of the crime of theft. Which having once been 
OO bh OR. = committed 


Theft not pur- 
ged by reſtoring. 
thing or value. 


— — - wy — r N 

e =" F 
S CCT 

* 8 : e 

7 * * 


„ 


N 


— * 
* [1 
29 Wa. 

£ is "4 

3 

* ” 8 
10 1 
7 * 

1 1 

KY g 

" 

4 


ANTI. 3 5 — Ie 
Ame Re Ever oO. 


* 


94 
CHAP. II. 


Feb. 3. 1663. 


Dec. 2. and 3. 


1669. 
April 5. 1686. 


July 6. 1781. 


OF OFFENCES 


committed by a proper taking and carrying away, can- 

not afterwards be undone in any courſe of conduct, not even 
by early and voluntary reſtitution of the thing ſtolen, and 
much leſs by payment of the value, or other atonement in 


money. For what the law chiefly conſiders in this matter, 


is not ſo much the damage to the individual, as the viola- 
tion of the order of civil ſociety, by diſhoneſty prevailing 
over right, and the danger of ſeduction, by the ſpectacle of this 
as a praQticable thing. Witneſs, in proof of this, the caſe of 
John Watſon, who had ſentence of death for ſtealing forty 
ſheep, notwithſtanding his allegation, which does not ſeem to 


be diſputed, that he had already refunded “ the worth of 
„ them'' to the owner. Witneſs alſo the caſe of Finlay 


Macgibbon, for the theft of ſix horſes, and that of Grizel So- 


- merville*, in both of which, the defence of reſtitution of | 
the things themſelves, and in the former, along with“ ten 
* ſcore merks for the ſkaith,” was ſpecially repelled. In 


the caſe too of Daniel Mackay, a letter-carrier, who had 5 
ſentence of death for ſtealing L. 300 out of a letter, the whole 
ſum but L. 15 had been returned through the Poſt- office, to 
the owner. Yet it may plauſibly be maintained, though I : 
do not know of any judgment to that effect, that the private 
party, who not only recovers his property, or the value of 
it, (for which he cannot be blamed), but has alſo taken 


theft-bute from the thief, ſhall not be allowed to proſecute ; 3 


ſince, in the conſtruction of law, he is in that caſe himſelf 
3 of the theft. "But it is anne.” that neither by 
| | 5 this, 


u Macgibbon's caſe. « The Juſtice 3 the device 1 for the pan- 5 
* nell, and finds the dittay relevant, and ordains the ſame to pb, Oc. He 
was accordingly convicted and executed. | | | 
Somerville's caſe. © Suſtain the tay" as to the bail femmes articles of ES 
« theft lybelled, relevant, ſeparatim, to infer an arbicrary pain ; 3 000000 and . 
7 * repell the defence founded on reſtitution, and remitts.” | | 


AGAINST. PROPERTY. | 


"this nor any other meaſure of his, can he ſcreen the cri- 


minal from puniſhment, or diſappoint the courſe of Pai 
5 Jn 3 * which ma hath no Ry: 


VIII. N EXT; of the Se what chef may Pry commit- 
ted. In the law of England, theft is only of things perſo- 
nal, and not of things real, or things which appertain to, 
or favour of, the realty. Under this rule, there is no theft 

with them at common law, of nurſery plants, nor of growing 

trees, nor of any of the growing fruits of the ground ; nor of 
hedge-paling, nor of lead, iron, or other thing united to 

a houſe. As alſo the writings of any real eſtate, are not 
ſubject of this crime; neither are bonds, bills, or other 
choſes in action; though for this a different reaſon is gi- 

ven. But to all theſe, (as we ſhould eſteem them) artificial di- 


. 


THEFT AND 
| STOUTHRI-F. 


Things 1 
Theft may be 
committed. 


ſtinctions, our practice has ever been a ſtranger, and recog- 


niſes the theft of every inanimate thing, which can be ſe- 
vered from that, which either naturally, or by art, it is at- 
tached to, and be carried away. Thus, in the caſe of James 
_ Inglis, relevancy was wn” on the tearing of wool from 
ſheep, and carrying it away :. And in that of James Miln, 
accuſed of the ſeveral facts of ſtealing ſhorn grain, ſhearing 
_ graſs, and carrying it away, and pulling up growing peaſe, 
and carrying them away, all of which were charged under 
the name of theft only, the trial proceeded on that footing 


as to the whole articles; and the man was tranſported. It 


| ſeems even to be the more probable opinion, according to 
the analogy of what is ſettled, that the feparating and car- 


xying . of pare of the 2 of the tenement itſelf, 
ſhall 


I Long before Te 8 of death had paſſed upon James Gray, convicted 
of pulling wool from nine ewes, and ſtealing an ewe, and carrying off the wool 


which he had pulled; 17th March 1581. Ms. Abſ. Record, Adv, Libr. 


Nov. 1. 1720. 
Mar. 13. 1758. 


CHAP. II. ſhall be judged by the ſame rule. It is true, that injuries of . 
| this ſort are ordinarily done in that open manner, and are ac- 
_ companied with thoſe circumſtances, which bear evidence of 
a treſpaſs only or moleſtation ; but it ſeems to be only there 
that the diſtinction lies. For if one come in the night-time 
and work coal in his neighbour's pit, or ſtone in his quarry, 
or feuel in his moſs, and carry it away and hide it, this 
ſeems to be juſt ſuch an act as the cutting off the leaden 
ſpouts, or tearing up the iron . of his houſe, which is 
l theft. 9 7055 : 


. 


Is committed of WITH reſpect to writings, the law has been ſettled Sind 7 
ge. the thief, by repeated judgments, As long ago as the 23d 
June I599, Grizel Mathew had ſentence of death, for ſteal- 
Mar. 30. Ap. 1. ing a coffer with writs and evidents. Alſo James and Wil- 
— 8 May a. liam Wood, and Alexander Dow, had ſentence of death, for 
| breaking into thu houſe of Bonnington, and ſtealing the 
whole writs and evidents of that eſtate, contained in a coffer, 
together with certain articles of furniture, and another 
May 20. 1614. coffer, alſo containing writs. As had Patrick Eviot, con- 
victed of common theft, and of ſtealing a leatheg wallet, 
whereof the principal contents were certain title-deeds, 
which the owner was carrying, to obtain a charter of con- 
firmation. On the 6th November 1635, Michael Scott is 
ſent to an aſſize, on a charge of ſtealing certain bonds of 
1 borrowed money from the owner's cheſt; but he is acquitted. 
1 Relevancy is found to the ſame effect in theſe caſes: Againſt 
Aug. 13. 1669. Alexander Steel, for ſtealing three diſpoſitions and charters 


April 8 and of the eſtate on: Towie ö 9 James Graham alias Gra- 
July 1. 1717. . | 8 moch 
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AGAINST PROPERTY. 1 97 
1 3 for invading the Duke of Montroſe's fac- ' THEFT AND 


| STOUTHRIEF, 
tor , when collecting rents at Chappell-aroch, and taking 
from him money or books, papers or accounts; and againſt 
John Johnſton for ſtealing a pocket - book, containing bank- June 19. 1786, 
notes, with ſeveral other papers of leſs value.“ In this 

caſe an objection was 3 to ee and was over- 


1 ruled. 


-- oh may bs nas a a of the mne Joaring, Cale of Stealing 
PN that on the 3d July 1691, in the caſe of John Seton, libel * 
for robbing the mail, was found relevant to infer the pain 
of death; which muſt have been upon the common law 
becauſe, though the trial was after, the offence itſelf was be- 
fore the paſſing of the ſtatute 1690, c. 3. again/t robbing of the 

packet, This plea is therefore Rated "hos the pannel, and | 

that to ſteal letters and papers, which are not objects of 
lucre, is not theft at common law. In anſwer, the proſecu- 
tor maintains the contrary, and that the ſtatute was only 
explanatory of what had been law before. Likewiſe, in 
later times, indictments for robbing or ſtealing from the mail, 
have generally been laid upon the common law, as well as 
upon the ſtatutes of the 5th Geo. III. c. 25. and 7th Geo. III. 
c. 50. which have been paſſed to cut off all doubt reſpect- 


| The Lords ( find that the ſaid James Grahame, Cc. pannell, did upon one 

. or other of the days, and at the place ly belled, with his accomplices in arms, ſeize 

« and take away money or books, papers or accompts, from John Graham of 

| « Killearn, or that the pannell was art and part of committing one or other of the 

_ aids crimes, 1 relevant to infer the pain of death, and e of moveables,” 


"" 1M By the firſt of theſe, it is death to rob the mail 1 — pocket or 1 
though ſuch robbery ſhould appear not to be a taking from the perſon, nor on the 
highway, nor in a dwelling-houſe, nor by putting the perſon in feat, The ſame 


98 
CHAP: II. 
e 


Dec. 18. 1786. 


Theft of Things 
9 


1551, c. 9. 
1567, c. 16. 
1594, c. 214. 
1597, c. 270. 


Dec. 17. & 24. 


1711. 


ing any caſe, in a matter of ſuch importance: Two in- 
ſtances of this were formerly mentioned; and a third, in 
which too this part of the charge was objected to, is the 


caſe of Charles and James Jamieſon, who both had ſentence 


of death, for ſtealing a i en, the ne of an 


7 inn. 


Wiru reſpec to the ſtealing of animate things, or living 
creatures, certain diſtinctions muſt be made. Our practice 
of courſe acknowledges the common exception of thoſe ani- 


mals which are wild, and in no degree under dominion, ſuch : 


as game in the fields, or fiſh in a lake or river, which there 
may be a treſpaſs in taking without leave of the owner of the 
grounds, but which are not his property, to be ſtolen. And 


though it be true, that our ſtatutes of different periods have 


puniſhed the killing of beaſts and fowl of certain ſorts with 


great ſeverity, when done at certain ſeaſons, or with certain 


weapons; at one time with death, afterwards with confiſ- | 
cation of moveables, and at laſt with fine, and ſetting in the 


' ſtocks ; yet none of theſe laws create a property in the heritor | 
of the grounds where the offence is done, nor make the treſ- 
paſs liable to proſecution at his peculiar inſtance, as owner 
of the animals, or upon a charge of theft. Therefore, in the 
only proſecution of this ſort that appears in the record, that 
of the Duke of Gordon and the Advocate againſt Ronald 

Macdonald and others, for killing of forty deer, which they 


had driven, or which had ſtrayed towards Lochlagan, from 
| their | 
| | 1 vers | 
1s nated by the other with GR to | tho fealing of an ny bag, . or letter, | 
out of the mail, or from any Poſt- office; and with reſpect to any ſervant of the 
Poſt-office ſecreting, embezzling, or deſtroying any bag or letter, which contains 


a bank note, bill, or other voucher for money, or ins, ſuch note or Yougher = 


out of a _ 


AGAINST PROPERTY. 


| their paſture in the Duke's forres; of Benalder, the pen 
is not laid as for theft 1: Neither is it ſuſtained at the 


Duke's inſtance, but that of the Advocate only 
O the other extreme, with reſpe& to all domeſtic crea-, 
tures; or creatures domite nature, ſuch as horſes, ſheep, 5 0 5 


: try and the like, it is equally clear that theſe are the pro- 


per ſubjects of theft. And the ſame ſeems to be reaſonable 


with reſpe@ even to animals of a wild and unreclaimed na- 
ture, if ſo confined and kept that they cannot eſcape, and 


may eaſily and at any time be caught, ſuch as deer in a pen, 


rabbits in a houſe, or young pigeons in a dovecote; being 


then in nearly the ſame condition as their dead carcaſes 
after ſlaughter, which may certainly be ſtolen. But between 
_ theſe extremes, there lie a great number of more ambigu- 
cous ſituations, ſuch as that of deer in a park, rabbits in a 
Warren, doves in a dovecote, fiſh in a ſtank or pond, with 


reſpect to which it may not be certain what opinion our 


Judges would have held, if the Legiſlature had not made 
them the ſubject of ſpecial proviſions ; which declare that 

the taking of theſe things, or even the ſhooting at deer, rabbit 
or pigeon, without conſent of the owner, ſhall be theft. The 


chief of theſe are the acts 1474, c. 60.; 1535, c. 13. 3 1587, 
C. 59.3 and 1579, c. 84.3 which laſt declares, that in a perſon. 
who is not reſponſible with-his goods, for the pecuniary pains, _ 


the breaking of dovecotes, cunningaires or parks, may be 
puniſhed with death on the third fault, even by an infe- 
Tior court. The aa. 15 355 c. 1 3 and 1555, c. 58. extend 


Na. i 4 the. 


6 1 5 6 Vinds the fame. as lybelled not e at 1 of the 
4 ſaid Duke of Gordon ; but ſuſtain the ſame relevant to infer a pecuniary mulct 
a « againſt the pannells.“ It is ambiguous upon the libel, whether the deer were 
Filled upon the Duke's grounds, or were driven - from, or had ſtrayed out of | 

— 8 December TOR” 


6 OFFENCES / 


the ame ame pains to the Healing of beddlowi; n which indeed ; 
ſeems to be of the nature of theft at common law. It is 
true, that other ſtatutes may be cited,” ſuch as the acts 
1503; c. 69. ; 1607, e. 4. 3 which appoint the tranſgreſſors 
in theſe ſeveral ways to be puniſhed only with pecuniary or 
petty corporal pains, at leaſt in certain caſes. But notwirh- 


ſttanding this ſort of variance, of which there are many 


July 23-8 25. 


Theft of Things | 


other inſtances in our ſtatute- bock, the clear reſult of the 
whole ſeems to be the faiſing of theſe offences to the rank of 
theft, and an authority for inflicting death in caſe of fla - 
grant and repeated guilt. Certain it is, that John Raitt and 
Alexander Dean had ſentence of death for breaking into 
eight different gardens, and ſtealing garden-ſtuffs, and from 
ſome of them bee-hives; but whether they were convicted 
on theſe ſtatutes, or on the common n as nn 

thieves, does not e from the record. F 29 ORF 


th the law cr England, no ter fa to de usw. 
ledged of animals of a baſe nature, ſuch as dogs, ſinging 
birds, and other creatures, kept for whim or pleaſure. This 
may perhaps be more ſuitable to their ſyſtem, in which the 
pains are more definite, and which requires the value of the 
thing to be ſet forth in the indictment, and diſtinguiſlres be- 
tween grand and petty larceny according to the amount of 


the value, (whereas of ſuch things there is no determinate 


value, great or ſmall), than it is to ours, where: the Judge 
Has free diſcretion to proportion the pains to the whole cir- 

cumſtances, whatſoever, of the caſe, and may fix them as low 
as he ſees good. But on this I have found no precedent. 
Special ſtatute, 1474, c. 59. has interpoſed for the protection 
of hawk and hound, and eſpecially the former, in reſpec 
« of the nobleneſs of its nature and uſe for princes and 


: A G AINST PRO PEA ＋ Y. | | Tox 
- « * great n 1 _ has Forbidden; to fleal them, maide worre ; 


Z en hawk's neſt nm: another = man- 8 „Sad, under the penaly nz 


5 enn to 406 longer. won. Cd. | The moſt 33 ar- Stealing of 1a. | 
 ricle under this head of our enquiry relates to the ſtealing, — 
of a human creature, the crinen plagii, as it was termed in 
the Roman law. This might be committed, either by the 
ſelling of a free man to be a ſlave, whereof the puniſhment | 
was capital, the ſame that is appointed by the divine law, Exod. xxi. 16. 
or by. enticing, concealing, or buying the fave of another, 
whereof. the puniſhment was at firft pecuniary, under. the 
lex Favia, and A arbinapry, according to the Bren 
| of the fault 2. 
RIGHTLY conſidered, the c 8 rending... or 
ſending into captivity, of a perſon of grown years and mature 
diſeretion, ſeems, to be a crime of a diſtinct nature from 
theft or robbery. and in nowiſe a patrimonial, but a proper 
_ perſonal injury, and one of the higheſt ſort. It cannot 
fall under the notion of theft, by reaſon, if there were no 
more in the eaſe, of the circumſtances of force and invaſion 
of the perſon, with which it muſt be accompanied. And 
even to call it a robbery, ſeems to be a perverſion, and a 
1 figurative, rather than judicial uſe of the term; ſince the en- 
tire injury of ſuch an act conſiſts in the diſtreſs and ſuffering 
of the perſon. himſelf who is taken, and not in any damage 
to others by the taking of him. It cannot therefore with 
any more propriety be called a robbery, than even the mur- 
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; CHAP. II. ? 


Jan. 12. 1604. 


July 4. 1664. 


or orrENOESGC 


der of him might be called fo, by which his relations, me- 
taphorically may be ſaid to be robbed of their kinſman. Ac- 
cordingly, I have not found any precedent of capital pain 
inflicted for this offence under the notion of theft. The“ 
light in which of old it was ſometimes viewed, and even 


this ſeems to be ſomewhat a ſtrained and vrtiGoiah: notion, 


(though it prevailed in England as well as here 2 ), was that 
of a treaſonable uſurpation of the royal authority, in the de- 
taining of the King's free lieges, without his licence or 


commiſſion, This, in particular, 1s the form of the charge 
againſt George Meldrum younger of Dumbreck, who, beſide 


other offences, was accuſed of the invading, taking captive, 


and conveying away of three perſons ; among whom was Gib- 
ſon of Durie, one of the clerks of the Court of Seſſion, whom 
he conveyed out of Fife, by Kinghorn, and Edinburgh, 


through Lothian, and by Melroſe, into England. Being con- 


victed of this charge, he had ſentence of death and forfei- 


ture, which proceeds upon the ſpecial narrative, that this, 
as well as certain other points of his dittay, were of a trea- 
ſonable nature 2. In the ſame form, the charge was laid 


and ſuſtained i in the caſe of che Viſcount F rendraught, Ac- 
n | Leg rv 5 


—Kͤ 0 5m. ðĩͤ v Les . 


„ Finding the ſaid crimes, vix. „ the . and 1 of 8 faid thee 
perſons, our Sovraine Lord's free leiges, priſoners and captives, and detaining 
them in captivitie; and ficklike the ſaid ſtouthrief of the foreſaid twa purſis, and 
gold and filyer being therein; and ficklike the taking of the ſaid houſe of Dum- 
breck, and keeping thereof, quairof the ſaid George Meldrum was convict, to be. 
treaſonable, Be the mouth of Ro. Scott, dempſter of Court, ordainit the ſaid 
George Meldrum to be tane to ane ſcaffold beſide the mercat croſs of Edinburgh, 
and thair his head to be ſtrukkin frac his body, and all his lands, heritages; tacks, | 
ſteadings, rooms, c. to be forfault, eſcheat, and inbrought to our enen, 


Lord's 5 as convict of the ſaid reaſonable « crimes. 1 


A 


AGAINST PROPERTY. | 103 
—_ af; the wounding, carrying off, and at laſt murdering, — 
Alexander Gregory of Netherdale ; though in the debate 
the crime of plagium was mentioned, and the texts of the Ro- 
man law were referred to, as grounds of the libel . It 
does not appear, that for more than a century paſt there 
has been any conviction in the ſame ſort 2; and as no argu- Sf | | 
ment can now be drawn from any Arpilimde which the of- 
| fence may have to treaſon, ſo a juſt ground may ſeem to be 
wanting, eſpecially if we conſider the altered temper and | i 
condition of the country, vag which to inflict the pains of 
death for offences of this kind. ; | 
THE. one caſe, therefore, which ſeems to be referrible. to 
this part of our ſubject, is the away-taking of an infant 
child. F or in this inſtance the creature taken, which has. 
no will of its own to, be forced, is as a thing under the care 
; and in the poſſeſſion on of others, from whom it is taken, and 
to whom, without any violence, i it may be ſaid, and in com- 
mon language i is ſaid, to belong, and to hom too the loſs 
and. diſtreſs of the re £4 of it. is, which the child itſelf does 
not feel nor know. Neither is it an objection to this view 
of, 1 tranſgreſſion, | that the child cannot be taken away 
for 


_ 


Nee 


* $ 4 * A » 4 Z 2 *. * 
110271 TILE ii eu 342 F. i 


2 Libel „ As alfo by the laws and udts of Parliartient” of che kingdom; the 
taking and impriſoning of the lieges, without warrand, is a crime of a very 
high nature, to be pon rfl, 99 ee on his Majeſty's power and royal 
* authority, 4 

The Ju a ſaltains 1 the 25 on ty a art indy part of the murder, and dd taking 
1 and nd incatverating the the King 8 free Hees © Fr as | 

G „„er _ 

14 Lieutenant Mark. Ker, 8 n ere purſued, @ 3d eat 16693, 
for the rapy and, raking, away of Ro. "Cunninghame, a youth, as it appears, of 
WO WEE or "thereby, roth tut Poſſbſſion of his uncle, er tutor or curator, Harry 
Cunninghame. The libel was ſent to an aſſize, after debate on the title of his: 
uncle to purſue; which. was ſuſtained. But in the; end, (7th March ANN 
matter vas. mare nr waned, to eee, of. Parliament. 
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CHAP. 11. 


* 11 


or OFFENCES 


for the fake of profit; * For, beſide thir the perſon of the 1 

child may be, and ſometimes is turned to profit in certain 
ways, it is lucre in the eſtimation of law, that the child is 
detained and kept. The detainer has therein that advan- 
tage and benefit, whatſoever it was, which he coveted in 


taking the child away ; and this, when reaped by cuſtody : 
and keeping of the thing, not by inſtant deſtruction of it 


without keeping or removal, is all the lucre which the law 


requires, and makes the caſe as much a caſe of theft, if the 
child were even ſtoten out of affection to itſelf, and much 


more if out of enmity to the parents, as if a perſon ſhould ſteal 
a MS. from any one in a language to himſelf unknown, in or- 


der to diſtreſs him, or any other article on which he ſers 


a value, and which is uſeleſs to any but the owner. Now, if 


there be no obitacle to the conception of the deed as a theft in 
this point of view, much leſs is there any in the nature of it, 
conſidered with relation to the wickedneſs of the offender, or 


the diſtreſs and miſery it occaſions to the parents or near re- 
lations of the child, both of which are out of all compari- | 
ſon greater, that in any other caſe of theft; not to mention 
the danger and facility of this invaſion of a creature, which 
can make no reſiſtance. Mackenzie bath accordingly ſaid, 


that with Us, Egyptians and others, ſtealing childr en, have : 
been puniſhed with death. And of this there was a late 


Sept. 24. 1784. 


No. 61, 


inſtance in the caſe of Margaret Frvine, tried and 'condem- 


ned at Aberdeen, by the Lords Hailes and Henderland, for "= 


ſtealing an infant from its father's houſe at Edinburgh, | 
and travelling with it as a beggar, north to Aberdeen, 
where, at the diſtance of a year, ſhe was taken with it in 


95 n : The caſe e eee in [Maclaurin, of i 


Jean 
1 The de wats wow: eee 


a heinous — and ſeverely — tas 3 of it called 


„% man- 


AGAINST. PROPERTY. 


> Jens) Waldie and -Helen Torrence, ſeems to be another in- 


| ſtance in point. For the libel bore a double charge; one 


: of murdering the child and ſelling the body, the other of 


ſtealing the child alive, and ſhortly after ſelling his dead 
body; and the conviction, on which they had ſentence of 


. om ſeems to be in the preciſe terms of the ſecond charge 7, 


In regard to the raiſing of a dead body from the grave; 
this cannot in any proper ſenſe be regarded as a theft, but 


may be proſecuted as a great indecency, and a crime of its 
own ſort, the crimen violati ſepuleri. In that form it was ac- 


_ cordingly tried, and was puniſhed with whipping and ba- 
| niſhment, in the caſe of John Samuel. The Engliſh lawyers 
ſeem to hold, that indictment will lie for theft, if the dead- 

clothes are ſtolen along with the body. But 1 have not RI 

2 any n or __ an NOOR Wien . 


- 


July 5. 1742. 


1x. Having: now Sale inks ace whe nature of Of the Puniſh. 


a we proceed to conſider the pains which law: has ap- 
pointed for the tranſgreſſor. In entering upon” this article, 

much ſhall not be ſaid in relation to the controverſy, though 
keenly agitated, reſpecting the juſtice or propriety of in 


ay caſe PO a en act of theft with ee We 


a 4 [03-7331 . be r 

: 32 . 18810 31 91 5 | 440443551 30} 
« anti or . bd. when and by eating and carrying 8 
an infant of tender years from its parents,” 4c. The jury r ecommended the wo- 


ment of Theft. 


man to mercy, in reſpect that the perſon of the child did not appear to have | 


Vern abuſed ; and: it is believed that oor obtained, A e amet 


5 29.24 $: 2 114 


2 4 a art and arte han ah ies 


5 | 2 We ſon of John Dallas, chairman in Edinburgh, from his father's houſe, at the 


« time and in the manner libelled, and of carrying him to the houſe of Jean Wal. 
4 die, one of the pannels; and ſoon thereafter, on the evening of the day libel- 
* ed, of ſelling and e ins Oy then _— to ſome WI — ftudents 

« of Py Rue” 1 | | 


es oer orrrxezs 


HAP. II. ſuch a controverſy ſhould ſubſiſt, may not indeed be won- 
wa derful, conſidering how light the owner's loſs in any one in- 
| ſtance, when weighed againſt the life of a man; and moved 

by this humane view of the matter, many eminent lawyers, 

among whom Mathæus and Grotius, have loudly declared 

_ againſt what ſeems to be the almoſt univerſal practice of 

the nations of modern Europe. But that ſuch is the com- 

mon practice of an improved age, and in the moſt enlight- 

ened quarter of the globe, ſeems to afford a ſtrong preſump- 

tion, that there are conſiderations of general policy, or ra- 

ther of neeeſſity, on the other ſide, (if the peace, proſperity, 

and good order of ſociety are to be conſulted), which are of 

a nature too urgent and powerful, to let this ſcheme'of mercy 

be put in practice. And indeed, if we ſhall: not take into 

our view this of the character of crimes, with reſpect to their 

influence on the tranquillity or other great intereſts of ſo- 

ciety, but think of eſtabliſhing a ſcale of pains: for all of- 

| fences, in proportion to their wickedneſs and natural de- 
„„ formity, it will not be in this one article of theft that the 
| reformation muſt be made, but almoſt the whole ſyſtem of 
puniſhments muſt be new modelled. As Hale * has juſtly 

remarked, *© when. offences grow enormous, frequent and 

7 dangerous to a ſtate or kingdom, deſtructive or highly per- 

* Nicious to civil ſocieties, and ta the great inſecurity and 

danger of the kingdom and its inhabitants, ſevere puniſh- 

ments, even death itſelf, is neceſſary to be annexed to 

** laws in many caſes, by the prudence of lawgivers, though 

« poſſibly beyond the ſingle demerit of the offence itſelf, 

& ſimply confidered.” It is true, that entirely to ſuppreſs 

the evil, is not to be expected of this, nor of any other courſe 

of treatment; but it is not therefore to be concluded, that 


0 A 5 
# _— 6 : 


2 Hale, vol. i. p. 13. 


AGAINST. PROPERTY. 


; th ſpeatacle of this hi ah 1 ultimate vengeance in ſuch caſes 
is of no efficacy towards reclaiming the petty tranſgreſſor, 
or guarding the young againſt the allurements of vice and 
evil example, or in general, in heightening among the people 


that reſpect for property, and that eſteem of honeſt: indu- 
ſtry, which are the great baſis of the happineſs and proſpe- 
rity of civil life. Beſides, it is to be remembered, that any 


ſuch lenity in the puniſhment of theft is not a matter which 
has no relation to others, and may be arranged without re- 
gard to them, but, if any conſiſtency is to be maintained in 
the law, muſt be followed with the like relaxation in the 

pains of forgery, and many other offences, which, like theft, 


are only modes of patrimonial injury. If indeed this were 


underſtood to be the univerſal rule of ' puniſhment for theft, 
without regard to the ſmall value of the thing taken, or 


other the extenuating circumſtances of the act, there might 
be as little to ſay for ſuch an order of things, in reſpe& of 


policy as of humanity. But among the many authorities 
which touch upon this point, there is none that argues 


for ſuch exceſſive rigour, or carries the precept farther than 
this, that a ſingle act of theft may warrantably be puniſhed | 


with death, / /it- admodum grave, if, taken in all i its circum- 
TD, TOY it is a e and ſerious offence. | | 


85 wrru 1 to this 8 of See Though Mac- 
| kenzie has treated of it at ſome length, it is not with that 


order and preciſion which might be wiſhed, nor is the gene- 
ral reſult of his diſcuſſion very eaſy to be gathered ; though, 
on the whole, this is obſervable, that his remarks on the 


merciful fide are rather the expreſſion of his own ſentiments 
with reſpect to the courſe which things ought to have, and 
| what he lays on the other is an account of the 8 
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Of the Pains of 
ſimple Theft. 


OF OFFENCES 


as it 8 5 of the views which have aQually f govern- | 


ed it. 


Tur concluſion that ariſes upon ess Ie lend are as = 
proper ſubjects of our attention, ſeems plainly to be this, 


that as theft is not a crime of one fixed and invariable de- 


gree of guilt, but may either be a venial or a heinous offence, 


according to the circumſtances of the act, and the ſituation of 

the culprit, ſo by ancient cuſtom, grounded on this ſubſtantial _ 
reaſon in the nature of the thing, our Judges have an equi- 
table diſcretion of attending to the whole particulars of 


any caſe, and proportioning the ſentence to the evil of the 


example, and profligacy of the offender ; whereby he in 
fome inſtances may eſcape very lightly, and in others ſhall 
ſuffer the higheſt pains that are known to the law. That 
is to ſay, if on attending to the value of the thing ſtolen, 


the mode of the theft, qualities of the offender, and whole 


caſe, the fact appears to be no more than a pickery, to which 
he may have been betrayed by youth and opportunity; or 


3f it is of a higher, but ſtill excuſable deſcription; or if it 


marks a daring or practiſed offender ; or is of ſuch a kind, 
that the example of it is very dangerous: 1 fay, according 
to theſe equitable conſiderations, the Court have power to 


deal with the pannel, inflicting the capital pain for even 


Pains of fimple 


SI 


one act of ſimple theft, if taken with all its qualities, it is 


a furtum grave, and being bound to ſhew mercy, more or 


leſs, if it is a mere pilfery, or leſs conſiderable theft; be- 
cauſe the courſe of e 1 . to be tender in . ; 


| — 


* a of this piriton, Kit may ans to one of _ 

oldeſt authorities in our law, the Leges Burgorum, which. 1 

9 am. who's is I. a hoſt: to the value of 
_ 


AGAINST PROPERTY. 


Wy 


. : thirty-two. pennies and a half, expreſsly order that he TFT _ 
be put to death © ab eo ſuſpendatur à quo captus eft *,** In — — 


like manner, our authentic ſtatute-book, though it does not 


contain any law, which declares, as upon a new matter, or by 
way of general ordinance, that a thief ſhall be puniſhed ca- 
_ pitally, yet in many places implies that ſuch is his forfeit, 
and curſorily and narrative ſpeaks of the pains of theft and 
| death, as of things which were known to be one and the 
fame. The act 1579, c. 74. orders that a vagabond who der 
ſerts his maſter, to whom the magiſtrate has bound him, and 


returns to his vagrant courſes, *< ſhall be adjudged and ſuffer 


e the pains of death, as a thief.”” The act 1581, c. 110. concern- 
ing the ſlayers and houghers of oxen, declares in the entrance 
of the enacting part, that theſe offenders © ſhall be eſteemed 
„ and puniſhed as thieves.” It goes on to ſay, that ſuch as 

receive or maintain them, ſhall be eſteemed and puniſhed 


« as reſetters and maintainers of thieves 3˙ and it finiſhes with 


an order as to both, that, © being duly called and convict 


thereof, they ſhall incur the pain of death and confiſcation 


of all their gudes moovabil,” thus plainly aſſuming it as 
a a known thing, that ſuch in law was the eſtimation and pu- 


niſhment of a thief. The ſame thing is ſaid in more direct 


and conciſe form, by the act 1587, c. 83. which ordains that 
_ deſtroyers of ploughs and plough-gear © ſhall be REO 
« therefor to tbe death, as thieves.” 


Tunis alſo is the conclufion which ariſes: on ended of 
the ſtatutes 1600, c. 11. and 1606, c..5. againſt the ſlay ing of 
ſalmon in forbidden time. The firft of theſe orders it to 


be puniſhed © as theft in every quality, according to the 
_ © committer*s rank and eſtate;“ and the other, which re- 
cites the e and takes n the eat in it of cer- 
0 tain: 

0 1 L. - Bag ch. 121. . Ne. 6. 
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CHAP. II. | 


. 


OF OFFENCES. 


tain rivers, directs thar the W in theſe. rivers © mall | 


« underlie the paines foreſaid of zheift and death, according to 


© the quality, rank and eſtate of the committers thereof.“ : 
Mention may alſo be made of the ſtatute 1567, c. 21. which 


preſcribes with reſpe& to thieves when taken, that they 


ſhall be preſented to the Juſtice and his deputes, give their 


„ takeris, havand RE) i Juftifye them not to the deatb, them- 


Pains of fimple 
The | 


Feb. 4. 1602. 


Mar. 11. 1608. 


July 11. 1623. | 


„é ſelfis.”” 


Taksk may ſuffice as a ſpecimen of the language of our 
ſtatute-book on this ſubject; with which the conſtruction 
alſo of practice and cuſtom entirely agrees. Not that in- 
ſtances are not to be found, and even many in number, of 
arbitrary pain applied to a theft of ſome importance: but 
neither is this anywiſe repugnant to our poſition, ' which 
only goes to the aſſertion of a diſcretionary power in the 
Judge to puniſh the ſingle act with death, in ſuch caſes where 


he ſhall think that this high correction is due; ſo that the . 


very terms of the rule imply a variable courſe of prac- 
tice, in which the inſtances are numerous to che fide of 
TRE following are among che ac which may be quoted 
in proof of this diſcretionary power. The caſe of Thomas 
Steele for ſtealing fixty-two ſheep. The caſe of Thomas 
Frame, for ſtealing three oxen and one cow, belonging to 
Lord Balmerino, furth of his lands of Mulrum. The caſe 
of James Aiken, convicted on his own confeſſion, of ſtealing 
ſixteen ſheep, Pri of the lands of Craigingat *, . The caſe of 
Thomas 


7 Sentence. * To be tain to the Caſtlebill of Edinburgh, 24 d there for 4 10 
5 9 committed by him, to ” e hanged to the Wead.” 


AGAINST PROPERTY. nn 


Thomas Neilſon, for ſtealing a horſe :. The caſe of John 2 _ 

| Watſon, convicted on his own confeſſion, of ſtealing forty ———— 
ſheep, but of which he had refunded the value to the owner. 16 '* 
The caſe of Henry Forreſter, hanged upon a verdict, which, Nov. 26. 1662. 


5 and 
as 4 as concerns him, convicts ly of the theft of a gun*. peb 3 1663. 


"0 Dec. 15. 1686. 


oo 11 ha thus tots to this inſtance, which i is how notice of by ds 
that Neilſon was alſo charged as a common thief, and one who ſtood enacted for 5 
baniſhment. But it is no leſs certain, that no proof was attempted of that part 
of the charge, and that both the conviction and preamble of the ſentence are ex- 
| preſsly confined to the fingle act. The aſſize, roth September, fand, pro- 
4 nouncit, and declarit the ſaid pannell Thomas Neilſon, to be guilty, culpable, 
and convict of the theftuous fealing of the horſe belonging to John Henderſon in 
«© Woodfoot of Tullibody, after the form and manner mentioned in the dittay.” 
—— 11th September, Thomas Neilſon being brought forth of priſon to hear 
% doom pronounced againſt him, as he who was found guilty upon the 1oth Sep- 
tember inſtant, of the crime of theft contained in his dittay ; the Juſtice-depute 
therefore, by the mouth of Henry Monteath, dempſter of Court, decerned and 
+ adjudged him to be taken upon the 18th day of September inſtant, betwixt 
« two and four in the afternoon, to the Caſtlehill of EO and there to be | 
CM n on a 5 till he be dead. 


Wen eee 


3 This 205 f is indeed SOUP he ade as ; theſe or i But at 
that time the term robbery was often uſed very. looſely; and in this caſe it was 
| improper : For the fact was a pretended quarrel among perſons drinking in an 
alehouſe, in the courſe of which they ſtruck out the lights, and ran off with what 
they could lay their hands on, without knowledge of the owner, who ſwore up- 
on the trial, that he was only afraid of their hurting each other, and that he miſſed 
nothing for an hour after they were gone, The interlocutor finds the charge re- 
 levant for death under either quality: Find the robbery or theft committed 
upon William Jackſon's houſe, or art and part thereof relevant, ſeparatim, to in- 
fer the pains of death, and confiſcation of moveables.” The verdi alſo makes 
uſe of bath phraſes, but chiefly theft: And as to the ſecond part of the lybel, 
: 20 the robbing of Jackſon's houſe, they found the pannells have had a defign to 
rob and fleal, and for that end have had a combination with rogues to accom-- 
_ © pliſh their defign ; wherefore the members of the aſſize, find the faid Finlay 
G * Smith „ OY of OE and Healiag out of the ſaid William Jackſon's ane 
«6 gunne,. 
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CHAP. II. 


Mar. 1. 1697. 


Feb. 16. 1767. 
Aug. 1. & 2. 


1774. 


Pains of ſimple 
Theft. | 
OR. 3. 1709. 


May 1. & 2. 
1711. | 


May. 4. 1791. 


OF OFFENCES 


The caſe of James Hardie for ſtealing twenty-three ewes, and 
of John White for ſtealing forty ſheep. or thereby, both con- 


victed on one libel. The caſe of James Macpherſon, in Fe- 
bruary 1744, condemned to die for ſtealing two horſes ; 


which judgment was. given after full debate upon the com- 


petency of the capital pain, and a thorough ſearch, which 


is mentioned in the judgment, into the courſe of practice, 
The caſe of William Stewart, for ſtealing five cows and two 
ſtots. And the caſe of John Reid, indicted for ſtealing nine- 


teen ſheep, and being habite and repute a ſheep-ſtealer, but 
only convicted © of the theft libelled, '' without 4 men- 


tion of habite — . „„ 


To theſe i may be added the client; out of many caſes 
which have been decided in the ſame manner, by the Judges 
on the circuits. The caſe of John Macvittae, tried at Dum- 
fries, for ſtealing fourteen ſheep and a lamb. The caſe of 
Alexander Little, tried at Dumfries, for ſtealing fifty ſheep. 
The caſe of Alexander Wilſon, at Inverneſs, in May 1791, 


for ſtealing two horſes, the property of one man, and taken 
at one time. And the caſe of James Grant alias Morriſon, 
at Inverneſs, for ſtealing one horſe of no great value, and 


taken n among a number 15 


han. 


1 n 


46. pune, and that the fad Henry Forreſter was aftually with him the time of 


* the theft, and art and part with him. And as to that part anent ſealing 
* of the gooſe at Duddingſton, finds Smith guilty of the ſame allenarly.” a 


I The jury unanimouſly recommended the man to mercy, “ in reſpect of 
« there being only a fingle act of theft charged * but the Judge (Lord Hailes) 
thought that the prerogative of mercy was with the Crown; that it lay with 
the Judge to diſpenſe the law, and to prevent the hurtful opinion going abroad 
into the country, that it was not a capital crime to — A horſe. | 


AGAINST PROPERTY. | ws 
Pak ebnviction did not fellow on them, theſe interls- — oceed 


Tutors of relevancy are alſo authorities in point. On the e 4 
Iſt May 1712, at Inverneſs, the Lords Minto and Royſton Theft. 8 
gave this interlocutor on the libel againſt John and Donald 
Roy, after debate on this very queſtion .. Find the pan- 
„„ nels, or either of them, their ſtealing, away - taking, or 
the finding in their cuſtody, at the time libelled, four cows 
i belonging to, or that were in the cuſtody of John Shaw 
„e in Ourlaruſt, and their felling and diſpoſing of them, or 
offering the ſame to ſale, or /eparatim the ſaid pannels, or 
either of them, their again ſtealing and away-taking 729 
of the ſaid cows that were placed with Ronald Maceroil, 
to be delivered to the true owner, or their being found in 
their caſtody, or ſeparatim the ſaid pannels, or either of 
them, their ſtealing, away-taking, or finding in their cu- 
e ſtody three cows and ane ox belonging to, or that were in 
the cuſtody and keeping of the ſaid Donald Macpherſon, 
which they offered to make ſale of, or ſeparatim their of. 
% fering by force of arms to maintain the poſſeſſion of the 
* ſaid goods unlawfully taken from the ſaid John Shaw and 
„Donald Macpherſon, and reſiſting by the ſaid force thoſe 
that were in proſecution for the recovery thereof, all fe+ 
*« paratim, relevant to infer the ous of Beuth, and other 
« pains libelled.“ 
Ap in the caſe of Alerander Thomſon, tried at Jed - May 11. 1714. 
5 durgh, for OF a pedlar's pars, cy interioeutor was 5 
P 


grwen 


1 Fraſer, for ET pleads, among other topics, © That unleſs the pan- 
nel had formerly been convict pf two thefts, the concluſion of a capital puniſh- 
3 ment, as now libelled, can never be ſuſtained.“ The proſecutor, in anſwer, 
eites Mackenzie, and ſays, that the practice of Scotland, in puniſhing the firſt act 
of theft capitally, is ſo w we known, © that it were to loſe time any farther ts | 
bh: ' HT We”, : 
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CHAP, II. 


Pains of ſimple 
Theft. - 


Feb. 6. 1639. 


Jan. 21. & 24. 
1062. 

Jan. 8. and 
Feb. 23. 1664. 


OF OFFENCES. 


given by the Lords Minto and Poltoun. * The Lords and the 
« ſaid. Alexander Thomſon, his away-taking and ſtealing 


about the time libelled, the ſaid William Douglas's pack, 
and goods therein, the ſame being of conſiderable value, rele- 


* yant to infer the pains of death, and confiſcation of move- 
“ ables, againſt the ſaid Thomſon ; and /eparatim find the 
« ſaid Thomſon, his away-taking and ſtealing, alſo about the 
« time libelled, the ſaid William Douglas's pack and goods, | 
« though of ſmall value, relevant to infer an artieraty Pani: 
« ment inn hun the ſaid ann N e os 004: | 


Ir is 1 to a obferves, * tha! of thoſe OY ts ; 
iNued in.an arbitrary pain, that they were attended with 
ſuch circumſtances in the way of proceeding, as clearly in- 
dicate the opinion of the Court reſpecting the ordinary pain 
for ſuch offences. Thus in Auguſt 1661,, David Murdoch, be- 
ing convicted of ſtealing ſeven. cows, and it being repreſent- 
ed for him, that. he had made a free confeſſion, that it was 
his firſt offence, and had been committed in. a ſtate of ne- 
ceſlity, and that the man was . penitent, the Court do not 
however themſelves venture to mitigate the pain, but refer 


the deciſion of it, as an extraordinary matter, to the Lords 


of Privy Council, from whom they receive a warrant, 
grounded on theſe extenuations, to give ſentence of baniſh- 
ment inſtead of death. The ſame courſe was taken in theſe 
caſes; that of Alexander Craig, convicted of ſtealing fix 
ſheep ; of John Rae, convicted of ftealing four ſheep ; of 
William Thomſon, convicted of ſtealing three cow-hides, 
an old coat, and L. 27 Scots. 85 5 e in the caſe 
| e e e 

The jury found the theft proven ; © but does not find what value the pack 

« would extend to proven” on which verdict he was pilloried and ſcour ged. j 
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of George Macdonald are of the ſume tendency. At cra- THEFT um 


ving judgment upon this man, who had been convicted of 
| ftealing ſeventeen ſheep, Mr Solicitor reminded” the Court, Feb. 22: 477. 
that in charging the jury he had expreſſed his hope that an 
arbitrary pain only would be inflicted, in caſe of conviction; 
adding, that though he thought it fit to bring this under the 
view of the Court, yet it lay with them to do as'they ſaw 
cauſe . Now this ſort of addreſs, ordered to be entered on 
the record, marks the opinion of the Court, that the judg- 
ment of tranſportation, which in this caſe they pronounced, 
required to be accompanied with a ſtatement of = reaſons,” 
which had moves N to "ng nen of en | 724 
Boy hen ſhall be: alas a la grave, or great theft, Great Theft; 
ſuch as ſhall bring the pannel into hazard of his life? Cer- t iti: 
tainly the great value of the thing taken is always one ar- 
ticle of weight againſt him: In as much as this circum- 
ſtance, which allures and encourages the practiſed thief, 
as naturally alarms and deters the new offender ! In as 
much too, as in taking ſo much more than he can need 
for the ſupply of any preſent neceſſity, he forfeits any plea 
which he might have on that ground, and ſhows a danger- 
ous pr of Oy of _ der 2 71 or amendmam 
25 L 158 2 | | can : 
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0 | Gampcrdd Me Sears Deck: « 'his Majeſty's Solicitor-General, and bac 
4 preſented, That in ſumming up the evidence to the jury, he had taken the li- 

* berty of ſtating to them, that if the verdi& returned by them ſhould find the 

** pannel only guilty of the ſtealth of the ſheep libelled, he, in that caſe, was per- 
| * ſunded, that the Court would not inflidt the utmoſt puniſhment of the law ; and 
as it was ftill in the breaſt of their Lordſhips what judgment they would pro- 
= nounce in this cauſe, he had tokew- the ee to W e er 
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=_ 1 \ 7 OF- OFFENCES. 


CHARM. can . 3 | Judgments have been quoted, eh 
proceed on this expreſs diſtinction, and allo other, no leſs. 

proper and neceſſary judgments, which find that the ſtealing 
af a horſe is ſuch a theft, for whick the: offender _— have ; 
ſentence of death. * 
Bur it would truly be a vain enge to n thts 
matter within the letter of any abſolute or invariable rule. 
The Court, in giving judgment, conſider the whole cireum- 
ſtances. of the caſe, among which the value of the thing 
taken ia but one, and liable to be affected by the other par- 
ticulars of the ſituation. It often happens, that the thief 
himſelf is ignorant of the value of the thing when he takes it, 
as in pocket- picking; and it may either be that he had, or that 
he bad not the opportunity of taking more at the time when 
he ſtole; on which ground he who ſteals a ſheep! or two out 
of a flock, having it in his power to ſteal a greater number, 
or the whole, has an argument in his fayour, which he would 
not have if he ſtole the ſame number of ſheep, when paſtu- 
ring by themſelves. And hence it comes that judgments are 
to be found, more than one, which affix only an arbitrarx 
pain to a theft of the ſame value, which in other leſs favour- 
able caſes, or at times of more frequent depredation of that 
Ang. 24. and Kind, is puniſhed with death. Thus, in the cafe of James. 
1 Inglis 2, 2, the theft of three horſes 3 ig found relevant to infer 
death, 5 


1 In the BY of William eite, on the 3 Grain 10 May 1754 os : 
Lord Minto. found the ſtealing of one ſheep. only relevant wo. infen an arbitrary 


2 The Lords find, © That James Inglis, pannel, having ab the times libelled;- 
« ſtolen. and theſtuouſſy taken, away from off the ſtreet: of Edinburgh, a mare be- 

_*\ longing/te: Alexander; Rrazvn, Sc. and there being a horſe belonging to John 

0 1 Ge. ſtolen about the time — n ä in Edinburgh, 


and 


AGAINST! PROPERTY. 


5 e cheft of one; to infer only an arbitrary pain. 
The like diſtinction is made in ſundry trials on the circuits; 
and on the th March 1734, John Scott, alias Park, convict- 
ed of ſtealing a horſe, is only baniſhed forth of Scotland, 
though he had even ſtolen it by breaking into a ſtable. On 
the whole, it is obſervable of theſe varieties of practice; that 
this diſcretion of the Court in the: puniſhing of theſt, has 
deen to the great advantage of the pannel; fince if a ſtatute 
were to be paſſed, appointing an invariable pain for the theft 
of horſes or cattle, certainly the public intereſt would not 
allow this to be any other than the PO denthy n 
; nn; e a even one. wt 


; XI. sb this of has W 00 the Sis MA hed 
are other aggravations of the fingle act of theft, which alſo 
Warrant the inflicting of the capital pain; fome of which 
have relation to the perſon of the thief, and others to the 
mode of the particular theft. Among the former, I ſhall 


| fiſt attend to that moſt uſeful, as well as reaſonable rule, 


. kick relates to the character of the pannel, and holds the 
ſingle act of theft for capital, though not otherwiſe a furtum 
grave, if it be the act of a common thief, (fur famoſus,) one 
who is held and reported, or habite and repute, (according to 
us 11919 3 2X U i ; 0 fs bY og $5, $if-< | F | (04's our 
218 11 | ©t £02010. 36151 ot 2 | Tak 
and tlie ſaid mak e nr 1 and ſeited in the 
* pannal's- poſſeſſion, in the town of Tranent; and there being andther horſe 
_ * ſtalen at the time libelled, out of the Cowgate of Edinburgh, and thereafter,. 
4 within a few days, alſo found and ſeized in the ſaid pannel's poſſeſſion, and 
66 that he the pannel, when, examined thereupon, did acknowledge that he had: 
1 ſtolen the faid laſt horſe, all Jointly relevant, to, infer the Pains of death, and 


| % confiſcation of moveables ; > ui allo, find | any, of the faids horſes being ſtolen. in | 
manner foreſaid, and within A few days found i in the panne rs poſſeſſion, and 
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Of a Thief th 
bite and Repute.. 


he the ſaid pannel, when examined, acknowledging. that he had ſfolen any, of 


mM the ſaids — relevant to infer an ardien f puniſhment. „ Nov. 1. 1720. 


nee 4 


* 4 1 
* 
3% 
8 
9 
* . 
# } 
3 > 
0 „ 
” — k 
© 4 
1 q 
'. OY 
ih * 
av 
1.3 
1 
42 
: 
* .WJ 
5 
1 
$8 
*Y 
N 
i 7, 
=. 
=_ 
+ 
£3 „ 
+. 
5 
2. 
bl. 
"fi 
2 nd 
> N 
1 
1 
= 
3 
'$ 
Is 
1 
*1TY 
HY 
1 
* 
* 
*1 
ok 
. 
5 
1 
. 


i! 
| 
f 
L 
mY 


o o F F E N c E s. 
our phraſe for it), to be one of that calling; and to Malts catchy t 


his livelihood in che way of thieving. In ſuch a caſe, the 
general character and way of life of the pannel being duly 


eſtabliſhed, the particular act comes to be regarded only as 
a confirmation and detected inſtance of his daily courſe of 
evil doing, and his puniſhment to be proportioned to the 


habits and calling of the man, as a trained thief, and com- 


mon nuiſance to the country. In older and more diſorderly 


times, ſo much higher was the regard paid to this article of 


common bruit and fame, that one who ſtood convicted of it 


118 


by an inqueſt, and could find none to anſwer for him, was on 
that one ground to be held as a proven thief or robber, and to 
be diſpoſed of accordingly. Fiat de eo, ſays the ſtatute of 
Alexander II. c. 13. © cut de latrone probato. To the ſame 


purpoſe, the Regiam Majeftatem, b. 4. c. 14.3 and c. 17. of the 


ſtatutes of David II *; And this courſe of proceeding it 


probably was, that ſerved as the foundation of that mitiga- 


Of a Thief Ha- 
leſs than tedious to confirm it, by referring to any conſider- 


bite and Repute. 


ted fort of charge, and more ſuitable to the altered condi-„ 
tion of the country, which was received in after times, and 
an retains an n owes in the HI as; our Courts, 


«in 


Tas in 1s 0 well 8 t it la 25 no 5 leſs aſe 2 


able number of the judgments, which have been given to 


that effect. But I ſhall take notice of a few, which are 


choſen in the different periods of our practice. There is 


this memorandum i in the record, of December 1539, © Cocky 
3 Turner 


* There are many memorandums i in 5 ihe older records, ih: would lead one by 3 
their terms to ſulpe& that this had continued to be the law at a later time, Thus, 2 
28th April 1554. Thomas. Armſtrong convictus de communi furto, communi 


1 farts receptatione, extraportatione et importatione, furtivo modo, et Suſpen.” F But ; 


— can be affirmed with certainty —_ ſuch ſhort and PRI? entries. 


ö 
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I « « Turner e Fobannis/ in „ Dollar; cdi de arte et parte, — 
cc furti unius ovis lie wedder, a Jobanne Lowres extra Dollar,, 
„item de ſupplemento et afſiſlantia Georgii Herris, tempore ſue 
« exiſtend..ad cornu regis,. et de communi furto et Juſpen.** On 
the ſame day, Andrew Glenduthill is convict of ; ſtealing 
an ox and a ſack, et de communi furto, and is hanged. On 
the 26th July 1557, Paul Anderſon, convict of common 
theft, and the ſtealing “ unius rubei equi lie ſorit baſſenit 
„ horſe,” has the like fate. On the 11th February 1584. 
John Walker is convicted of the © theftuous ſtealing of the 
« ſaid gray ſtaig, pertaining to the ſaid Thomas Alexander, 
d and of common theft, and reſett thereof, infang and out- 
4 fang, of in theftuous manner.” The ed is 
marked on the margin, convict. et ſuſpen. 0 
Taz following perſons alſo had ſentence of death, 1 
for a ſingle act of ſimple theft, accompanied with convic- 
tion as habite and repute. John Gray, March 17. 1581, for 
ſtealing one ewe and a ſheetful of wool, which he had pull- 
ed from nine ewes 2. Patrick Elliot, May 20. 1614, for 
ſtealing a wallet, containing title-deeds, and articles of 
wearing apparel. John Lawſon, July, 1. 1674, for ſtealing 
_ a purſe in the fair of Melroſe. .. Thomas Henderſon, March 
9. 10. 531, for ſtealing a horſe, , James Wilſon and John 
Macdonald, July 29. November 11, 12. 1751, for ſtealing A 
chapman's pack. John Gordon, July 21. 1767, for ſtealing a 
| horſe; which caſe was reported from a circuit to the whole 
Judges, who found that the crime of Which che ſaid John 
:% en _ 1 N by the nnn verdict of aſſize 
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Feb. 18. & 22. 
1772. 


Jane 19. 1786. 


book with L. 26, A 


OF © F F E N c E 8 
« is s capital.” by LAs alſo the caſe of Thomas Gordon, Februs- Th 


= ry F 1782, for en rwo __ 


Ir is not ſufficient to convickion of this Gies that the 
make is a perſon of doubtful fame, or one concerning 


whom ſuſpicions are entertained, and evil rumours have 


been abroad. He muſt have laboured under the common 


| bruit and defamation of the neighbourhood as a thief, and 
have had a character affixed to him as a brother and aſſo- 


ciate of the trade. In the caſe therefore of George Macdo- 5 
nald alias Badenoch, where the jury made this diſtinction, 


having found, * that it is not proven that the pannel is ha- 


* bite and repute a thief, although of a ſuſpicious, I,” . 


ſentence of tranſportation only enſued. 


On the other hand, with reſpect to the proof of chis repute: 
though judicial proceedings, ſuch as warrants to ſearch the 
pannePs houſe, or repeated commitments for, or conviftions 
of theft, are the moſt. unexceptionable, they are not however, 


the only or an indiſpenſible evidence of this ſort of charge. 


According to the ſettled practice, it may equally” be eſta - 
bliſhed by the teſtimony, if poſitive and uniform, of ere- 


dible and proper witneſſes, who have cauſe of knowledge, 
and depone in general terms to the eſtimation of the pan- 


nel, with the neighbourhood and with themſelves, We have 


inſtances of capital conviction in both ways. Upon the 


trial of John Johnſton for pocket-picking a, 2, three convic- 


tions in en tk conrts were en in evidence. In that of 


x This man had-alſo wy wounded the owner of the drs, ; but this was | 


charged as a ſeparate offence. 


On the,14th March 1586, Walter Rob fot Keese — death, 1 
viſted as habite and repute, and of two as of pocket. picking ; the one oof a pockets | 


AGAINST: 'PROPERTY. 


Themas Gordon: in February: 1782,:the proof was; ger the 


other deſcription, with the exception of one commitinent 
for an aſſault *;'/ In the caſe of Wilſon and Macdonald; 
there was no teſtimony to any charge or commitment; but 
an aſſociate ſwore to their way of life. In that of Thomas 


Henderſon, one witneſs ſwore to a E of eee 


: and two to the pannel's general repute.” 


Bux the ordinary ſtile of indictment, this 'of batite and ret 


pute is only laid as an aggravation of the ſpecial charges 
of theft. Should the pannel therefore be acquitted of theſe, 
and the repute nevertheleſs be found to be proved, no pu- 
niſhment can follow on the verdict, but at moſt only an 
award, in the way of prevention, ordaining the pannel to find 
caution for his good behaviour. Such aa oider was accord- 


ingly given on conviction to that effect, in the caſe of 
James and Ronald Macgrigor. It follows on the other part, 


| that a general verdict of not. guilty returned on ſuch a charge, 
will /not hinder; the pannel to be tried, even the next day, 
for a different act of theft, charged with the ſame aggra- 
vation, drawn from his fame and courſe of life. For not 
only is the habite and repute no proper point of dittay, 
or puniſhable accuſation, to which the maxim of, not tholing 
an aſſize twice can apply, but farther, ſuch a verdict cannot 
even be conſtrued into an acquittal of that quality of the 


charge; on which the jury were not bound to pronounce, ' 


_ unleſs ſome ſpecial fact of theft had at the ſame time been 


proved, ſo as to make room for that ſort of aggravation, 


This plea was ſtated and repelled in the caſe of John Reid, 


indicted in A 1774, for e i and as Win 
— 1 6, is and 


* A proof of the e fort \ was s brought in the cath of James and Ronald Mac- 
| grigor, in Auguſt 1736, upon winch che jury found, 2 —_ are reputed to 
be mak in the country.” | 


* 


July 29. and 
Nov. 11. 1751. 


Mar. 9. & 19. 
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CHAP. II. and repute a ſheep-ſtealer, and who had been acquitted on 
the like charge in 1766. It ſeems too to have been re- 

pelled generally, and without any limitation of the. Proof 5 

to the n between theſe Nenn „ | 


Of the Pains of XII. F ROM this kind of ci, W amounts to ; 
ORE TOR. a preſumption in law, founded on the character of the pan- 
nel, that he has often been guilty in the ſame ſort before, 
we naturally paſs: to that other, alſo capital aggravation, 
which ariſes from his repeated trial and conviction as a 
thief. Which ſituation, as it deprives him of all thoſe ex- 
_ cuſes, which may often be juſtly pleaded for the firſt tre 
| pals, and yields evidence of a perverſe and corrupted habit 
of mind, ſo it juſtly e as life in the * os the 
Court. 
_ Upon this had; dirs _ abs two en to con- 
ſideration; as to which they have been of different opi- 
nions according to their ſeveral caſts of temper, and views 
of human character, or of policy and diſcipline. The one 
relates to the number of acts, and whether fewer than three, 
which ſhall warrant the inflicting of death, and the otherto the 
courſe taken with theſe acts, whether they muſt be the ſubject 
of repeated convictions and puniſhments, undergone. and diſ- 
regarded by the pannel, or if it be ſufficient that they are all 
proved at the ſame time, upon one charge and trial of the 
whole. Now, as to the practice of Scotland: it muſt be 
evident from what has been already ſaid of it, that except 
with regard to mere pilferies and thefts of the very loweſt 
and moſt venial nature, the ſtate of the law is excluſive of 7 
any abſolute limitation on either of theſe heads. For if 
it be true, as bas been Rod, at the Court have a diſcretion- 
12 5 . 1 MT 
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| ary power with reſpect even to a ſingle act of theft, to pu- 
niſh it according to the wickedneſs of the act, as it can be 
collected from the whole circumſtances of the caſe; much 
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more muſt they have the like diſcfetion in the trial of repeat- 


ed theft, if the things taken be of any value, ſuch as raiſes 
the offence to be more than a pilfery; though the acts are 
neither to the number of three, nor have any of them been 
the ſubject of a former conviction. That is to ſay, if upon 
the libel which is in Court, being the firſt charge againſt 
khe pannel, he is convicted of two acts of theft, neither of 
them inconſiderable, and ſuch as taken together and in their 
whole circumſtances mark him for a practiſed thief; as if 
he have ſtolen two or three ſheep at one time, and ten or 
twelve pounds at another, by picking the lock of the place 
in which it lay; then may ſentence of death paſs againſt 


him: though if he were tried for either of theſe acts ſepa- _ 


rately, the ſame ſeverity would not be applied to his caſe. 
Or, if upon the libel which is in Court, the pannel is cons 
: victed of one not inconſiderable theft, and is alſo proved to 


have had ſentence of pillory or ſcourging for another theft 


of ſome what leſs magnitude, but ſuch as merited thoſe pains, 
this progreſs in boldneſs, and in contempt of the chaſtiſe- 
ment of the law, is in like manner a reaſon for dealing 
with him, as one who is in the trade, and is not Ukely to 
Que, it. 


Ir! is certain that we courſe of practice has been regu- 
tated by theſe views. Thus, on the 13th December 1557, 
John Fidler in Howburn, has ſentence of death, being con- 

victed of ſtealing eleven wedders, and of reſetting his ſer- 
vant William Lithgow in his thieviſh miſdeeds, particularly 
when he ſtole four wedders and an ox. William Middlebuy 
5 7 his 


Of the Pains of 
repeated Theft, 


June 7. 1614. 
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Oct. 29. 1616. 


Dec. 14. 1698. 


Mar. 26. 1728. 
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has the like ſentence, for ſtealing certain articles of wearing 


apparel, and out-putting” (as the libel terms it),“ ane brown 
* ambling horſe, the property. of the goodman of Carberry, 
“ his maſter for the time, to another - perſon, a notorious 
thief, who paid him part of tlie price received for it. As 
have John Brown and Andrew. Hall, convicted on one. libel 
of two acts of ſtealing a horſe. In like manner, William 
Young and John Hamilton, have ſentence of death on a ver- 
dict, which amounts to a conviction of ſundry, (it is not ſaid 
how many), acts of pocket-picking, done in ſociety with 
each other. Again, on the north circuit, May 1721, in the 
trial of Alexander Maccoull and others, indicted for ſun- 
dry thefts of ſheep and cattle, the Court found his guilt 
of any one of the charges, relevant to infer an arbitrary pain, 
and his guilt of any 2 of them, relevant to, infer the pain 


of death. The caſe of James Inglis is another inſtance ; 
for being convicted of ſtealing a horſe, he, in reſpec there- 


Vis fn of, 

ict 35h fifto | 1 6 8 | 

; The aſſize FREY it proven, 2 That . Hamilton, 3 R is 3 of. 

« combination and ſociety of picking and cutting of purſes or pockets, and other- 
« ways of ſtealing and thie ving at fairs and markets, in ſo far as he took ſeveral 
perſons oaths to do the fame; and likewiſe find proven, That he is guilty of 
receiving the ſame money ſtolen, to bear their expence as they went jthrough. 
the country; and alſo finds proven, That whatever ſhould be ſtolen ſhould be, 
« delivered to him: And as to William Young, finds proven, That he is guilty 
of aſſociation by ſwearing to Scarlet, and ſtealing and picking of pockets; and' 
delivering what was ſtolen to Scarlet: And as to John agg finds e of 
4 the libel T x2th December 2 8 8. | 


2 May 2. 1721. 0 Finds, ” That the laid wa: or aku 0 * 3 
« guilty or art and part of any one of be thefts libelled, relevant to infer an arbi- 
« trary puniſhment; but finds the ſaid Alexander Maccoull, or either of them, 
© bein g guilty or art and part of two or more of the thefts . relevant to in- 
fer the pain of death and cenkiſeetion 0 of moveables.” | 7 
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aſt * of his former conviction of the ſame crime : in Au- 
guſt 1729, is condemned to die. Laſtly, at Inverneſs, 
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Hugh Roſs had ſentence of death, on conviction of ſtealing May 18. 19. & 


eight ſheep or lambs at one time, and five lambs at another, 
_ from the ſame farm. EM 
Tux queſtion therefore Re us, ill only: hire to thole 
ES) which properly fall under the appellation of pilfering 
or little thieving, ſuch as the breaking of gardens, or the 
ſtealing of poultry, or of handkerchiefs from the pocket. 
With reſpect to theſe, I have not found any thing in our re- 
cords, to countenance. the opinion that fewer than three 
offences ſhall be ſuſtained to infer the pain of death, (if even 
that number be ſufficient), or that the warning of ſucceſlive 
5 trials and convictions ſhall be diſpenſed with. To require 
that number, ſeems to be in ſome meaſure the common prac- 
tice of nations in caſes of this deſcription, and the rule has 
the ſupport with us of this circumſtance, that with regard 


to certain other petty offences, of a nature ſomewhat allied 


to theft, and which are ordered by ſtatute to be dealt with 
accordingly, ſuch as the deſtroying of green wood, and the 

breaking of dovecotes and cunningaires, it is cy the third 
eee that i 1s  paniſtred, with death. | 

| XII I. Theſe n 1970 00 re aggravations. relative to 


the perſon of the thief, of which notice can be taken, as 


grounds in law, of pronouncing judgment of death on him 
* John Brown, 8th February 1774, was hanged for ſtealing two horſes, the 
property of different perſons, at two different times. William Philp was hanged, 
_ 13th March 1769, for ſtealing a horſe at one time, and two at another: And 
James Trotter, tried at Jedburgh, .26th April 1783, for the theft of two horſes, 


ſtolen at different times. In each of theſe caſes, the 1 was convicted. of all 
| the os on one ne | 


E 


21. 1785. 
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Aug. 11. 1601. 
Mar. 30. and - 
April 1. 1601. 
Aug. 23. 1603. 
Jan. 1 2. 1604. 
Aug. 12. 1608. 
Sept. 6. 1610. 
July 2. 1617. 
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for his crime. The guilt is indeed greater in a near rela- 
tion of the owner, or in his domeſtic ſervant, or other per- 


ſon in a ſituation of truſt under him; as it alſo is if the 


thief be in that rank and ſituation of life, which ought to 
ſet him above the temptation of this mean and degrading 
vice. But although, in a certain degree, regard will be paid 
to any of theſe circumſtances, as well as to ſeveral others 
which are eaſy to be imagined ; yet it is not in ſuch a man- 
ner, as entitles them to a place in this liſt of the known ca- 
pital aggravations. In this the condition of the law is dif. 
ferent now, from what it was in older and more unruly 
times, when thieving was not the peculiar habit of the low 


and indigent, but often common to them with perſons of 


rank and landed eſtate, who not only robbed and plun- 
dered themſelves, but entertained bands of lawleſs and bro- 
ken followers, who, emboldened by their countenance and EA 
protection, ſet the ordinary powers of law, in ſome meaſure, 
at defiance. To repreſs ſo pernicious a diſorder, the ſtatute 
1587, c. 50. raiſed the crimes of common theft, reſet of 
theft, and ftouthrief in landed men, to the rank and pains 
of treaſon; and on this law, many convictions were ſoon _ 
2 rds obtained. As in the caſe of James Davidſon; 
James and William Wood; George Turnbull; George Mel- 
drum; John Hamilton of Spittleſhiells ; William Douglas of 


Lincludden, a notorious thief and robber ; and Adam Roſs. 


In the ſecond of theſe caſes, the appellation of landed man 
was applied, (which may ſeem a doubtful „ to an . 


apparent Wein in . . of his father *, CY 


{ 


x This forfeiture was 3 challenged, a dt rom. an cd —Y 
of the 17th Parl. of James VI; which gives , to the Court of n 


to 8 in the reduction of it. 


| AccorpiNG | 
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_ AcconpiNG: to Mackenale, : the term af - comme theft, 


: _—_— in the ſtatute, was not to be underſtood of habitual and 
repeated, but of ſimple and ordinary theft ; but this is nei- 
ther agreeable to the ordinary acceptation of the phraſe in 
law language, nor to what Mackenzie himſelf has elſewhere 


ſaid upon the ſame ſubjeR *. The deciſion of this, or of any 
of the other controverſies which had been moved reſpecting 


the conſtruction of that ſtatute, is, however, of no moment 
ſince the act of the 7th of Queen Anne, ch. 21. which abo- 
| liſhed all the fictitious treaſons of the Scots hogs and redu- 


1 ced this ſort of theft to its proper rank. 


XIV. Anon thoſe. aggravations which relate to the 


particular act that is under trial, the principal is, if it be 
done by means of violence. This may either be directed 
againſt the perſon of the poſſeſſor, and then it is properly the 
crime of robbery or ſtouthrief, of which afterwards, or 
againſt the place of cuſtody or depoſit of the thing, where- 


do for ſecurity it has been committed. 


In general, it ſeems. to be true of all theft, which is ac- 
compliſhed by the forcing or effract ion of any ſhut or faſten- 
ed place of keeping, that it is held to be. of an aggravated 


nature, by reaſon of the bold and deliberate temper, which 


appears in the manner of the enterpriſe. Thus, he who 


ſteals by breaking open a booth, or other the like temporary 
place of ſale, or by breaking open a cheſt, cupboard, or 


other lockfaſt place within a houſe, though his crime is not 


thereby ſo much altered as to receive any peculiar appella- 


tion, will, however, be more ſeverely puniſhed, (and, it may 


88 be, c: capitally), than if he bad taken the ſame apricle from ot: 


WW more expoſed and tempting ſituation. A 


1 N tit. Wet, No. * th. Rebbory, Na. 


— Row 
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CHAP. IT. Bor the eher of violent theft, to which this law: has 
— 1 
Of Theft by paid the moſl particular attention, is that which is done bj 
Houſe-breaking the violent entry of a houſe; for this it now diſtinguiſhes 
by the name of houſe-breaking, and holds to be in every in- | 
ſtance a capital crime, without regard to the quantity or 
value of the ſpoil made, be it ever ſo inconſiderable. The 
« plain grounds of this ſeverity are, that the thing is done 
with that contrivance and deliberation, to which none but 
the practiſed offender is equal; and that in thus venturing 
his perſon to take the thing from within the very ſanctuary 
aſſigned for keeping it, and notwithſtanding all the ob- 
ſtacles contrived for its ſafe detention, he ſhows a reſolute 
and daring ſpirit, from which even the inhabitants of the 
houſe, or any who ſhall try to ſeize or ſtay him in his pur- 
poſe, muſt, by reaſonable inference, be held to be i in W 
of their lives and * 
Way of Entry I ail not always bring a caſe within the deſcription of 
3 houſe- breaking, that the thing is taken out of the houſe, 
and by means of an entry made with intent to ſteal ; for 
if the entry is at an open door or window, the thief is in 
ſome meaſure tempted by the opportunity; as well as it is 
| in ſome ſort a wrong in the owner to leave his property in 
. this neglected ſtate. On the other part, law underſtands it 
to be houſe-breaking, whereſoever the thief opens a way in- 
to the houſe for himſelf, and overcomes the ordinary ob- 
ſtacles provided againſt entry thereof, and for the ſafe keep- 
ing of what it contains; though this ſhould be done with- 
out the piercing or actual effraction of any part of the build- 
ing itſelf, or of what is attached thereto : ſince it is neverthe- 
leſs true, that the ſtrength and ſecurity of the houſe is inva- 
ded and broken. Thus it is equally a houſe breaking to en- 
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ter the houſe by means of falſe keys, or pick-locks, or by THEFT AND | 
any how putting aſide the bolt, as by burſting open the =—————— 
lock. It was judged accordingly in the cafe of Alexan- 
der Snaill z, who had ſentence of death for a ſingle act of Dec. 19. 1 
entry by falſe keys, and ſtealing an article of ſmall value; 
as alſo in that of John Pringle, where a capital relevancy June 6. 715. 
was found upon charge to that effect 2; and again in the 
caſe of Smith and Brodie, who ſuffered ark on conviction Aug. 27. 1788. 
of a ſingle act of theft, committed in the ſame way. Nor 
will ir receive any other determination, if the entry is made 
by means of the true key, which the thief has previouſly 
ſtolen, or if, having occaſion to be in the houſe, he un- 
faſten a window or eee and [61 return in the AE 
| _ enter s. e F499 
| | > | MAP HTS Lizewtss, 
: 2 The libel i in this caſe 8 various a but was reſtricted to a . in- 
We ſtance of entry by falſe keys, as contained in his own confeſſion; which bore; that 


; after entry, he ſtole ſome butter from a cheſt, and was taken within the houſe, 
"Mp falſe bags and a chizel upon him. e hag . 


— 


, Jo 20. 1915, 5. 8 And find the * his 1 the houſe of Mrs 
« F. erguſon, and robbing, ſtealing, or away carrying the linen cloaths Iybelled, 
about the time lybelled, or /eparatim the ſaid houſe being broke, and the ſaid 
* ſtolen goods, or part thereof, being depoſitat in the hangſman's houſe by the ſaid 
- + pannell, and bis having of crooked irons or inſtruments proper for opening and 
« prching of locks found about him when apprehended, relevant to infer the pain 
« of death, and other pains lybelled ; and ſicklike, the faid Lords find the ſaid 
4 pannell, his breaking into the ſhop of Agnes Clark, under cloud and filence 
« of night, and ſtealing of ſeveral things furth thereof, about the time lybelled, 
or ſeparatim the ſaid ſhop being broke, and the pannell having the goods ſtolen 
« furth thereof, or diſpoſing of the ſame, or part thereof, about the time lybelled, 
and his having the ſuid crooked irons or infiruments proper for opening and pick- 
« ing of locks found about him when PIO aſs relevaat to infer the pain 
= of death, 8 
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_ libel againſt William Brown, collier, 16th June 1715, relates, That 
having e to be in a certain a 5 — he thruſt aſide the 
latch 
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— 
Way of Entry 


LIkEwIsE, he is guilty of no lower crime who enters by 
coming down the chimney ; which was the fact in the cafe 


in Houſe-break- of Rendal Courtney, who accordingly had -ſentence of 


ing. ; 
Aug. 4. & 6. 
1743 


Feb. 6. 1773. 


July 18. 1785. 


Mar. 14. 1785. 


death! ; or who enters through a ſewer which iſſues from a 
cellar, or other part of the houſe, and paſſes under ground: 


for neither of theſe is a place of entry, nor neceſſary to 


be any farther guarded than it is 95 its own nature, againſt 


attempts of this ſort. | 2 f 
Nay, the ſame conſtruction has more ien once n ap- 2 


plied to the caſe of entry at a window, by ſimply raiſing the 


caſement, without removal of any bolt or other faſtening: 
and certainly with as good reaſon'; ſince the window is no 
place of entry more than the chimney, and the houſe is clo- 
ſed and ſecured againſt acceſs, when the ſaſh is let down. 
John Watſon had ſentence of death upon charge and proof of 
two acts of theft committed in that way:. As had William 


Mills and Archibald Stewart, each of them for two acts; one 


of which, in either caſe, was charged without any mention 


- latch of a window, and, returning in the night, opened the ſaſh, £4 entered. 
But I cannot find that this libel ever came to any judgment on the relevancy. 


1 This man entered the houſe of Cadham, by means of a rope let down the 
kitchen- vent. The jury “ find, That the houſe was broke open and robbed ; and 
« likewiſe find it proven, That the pannel, Rendal Courtney, was guilty actor, 
art and part, of the ſaid hou/e-breating and robbery.” The libel, did not ſtate 
„ how the entry was, but, fimply, that «he broke into the ſaid houſe.“ f 
In as much as you the ſaid John Watſon, did by a window in a cloſet of 
the manſe of Maytown, Cc. enter the ſaid manſe, and did theftuouſly and fe- 
« loniouſly ſteal,” &c. It appears from the proof that both in this, and the other 
inſtance libelled, he entered by raiſing the ſath, without any force or effraction. 
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of force employed to make open the window?. This con- 


ſtruction is farther warranted by the more ancient caſe of 
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| George Robertſon, who was indicted (inter alia) for ' robbing. Sept. 16. 1672. 


the houſe of David Cunningham, having made his entry | by; 
- creeping in at the window, after which he opened the door. 
to his aſſociate, Smith, without. The verdict found them 
guilty of the hes and robberies libelled; and my had- ſen- 


tence of death. 


r may e even be maintained, that itis i ſubſtantially a hauch 
breaking in certain caſes, though the immediate act which ; 
gives admiſſion is not the act of the thief, but of the poſ- 

ſeſſor of the houſe. If the thief knock at a door by night, 
under pretence of aſking the way, and upon opening ruſh 
in and ſteal, or if thieves beſet a houſe to break into it, and 
the owner open the door to drive them off, and they over- 
power him and enter; in either caſe they ſeem to be anſwer- 
able for it, as for an effraction of the building: becaule the 
owner is here no better than an inſtrument in their hands; 
and ſerves, in a en as a key to the houſe, which they 
oe A N have 


I 


.. WM You- the faid Archibald Stewart did felonioul y a or enter into a 
5 houſe called Neidpath Caſtle, belonging to his Grace the Duke of Queenlder- 
ry, in the pariſh of Peebles, and county of Ear by _— in at a in- 
6 * dow of the ſaid Caſtle, and did ſteal,” Sc. 25 
And this you (William Mills) did, by means of a ladder, wy which FO 
*: „ to, and got in at one of the windows of the ſaid compting-hou'e.” 
Ihe libel againſt Margaret Johnſton and Helen Riddell, 9th February 1775, 
runs thus: Whereas, by the laws of this, Cc. houſe- breaking, or the opening 


, doors and windows of houſes poſſeſſed by others, and felonioully ſtealing there- 


from.“ Theſe women were baniibed on their own petition. 

John Allan was baniſhed in the ſame form, on the 27th January 1774. 
He was charged with two acts of Boſe-breating; one by opening with ſome in- 

; ſtrument, a door which was faſtened with a timber bar on the inſide, the other 


. by che window-ſaſh of a * and . 


Way of Entr 
in Houſe- brea 


ing. 
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* = 
- 1 
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Jan. 10. & 17. 


1665. 


June 28. 1773. 


Breaking out of 
the Houſe after 
Stealing. 


inſtrument, to een their Furpoſe. . 
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have fraudulently and fcloniouſly got poſſeſſion of. The 


crime in ſuch a caſe is an invaſion of the houſe, coupled to 


a robbery or ſtouthrief; ſince the perſon of the maſter, as 
well the ſtrength of the building, oppoſes their entry, and 
is overcome. We have had two inſtances of capital con- 
viction upon a charge of this kind. Patrick Macgrigor had 
ſentence of death for the theft of goods and money from 
the houſe of Inchbellie, whereof he and his accomplices 
obtained entry by calling up the maſter of the houſe under 
night, to ſhew them the way, and threatening to burn the 


Houſe on his refuſal ; whereupon his wife, being terrified, 


opened and gave acceſs to them; and they carried off a 
quantity of linen and other goods. The other is the caſe 


of John Brown and James Wilſon, who having called the 


maſter of the houſe to the door under night, under the 
like pretence, inſtantly ſet upon, beat him down, and kil- 


led him; and having thus got entry, broke open his cheſt, 


and carried off a ſum of money. In the firſt of theſe caſes, | 
the libel was however laid as for theft and hameſucken; 
of which laſt charge the pannel was acquitted: In the 
other, it was laid as for murder, robbery, and hou/e-pillaging. 
To theſe illuſtrations may be added the caſe of a ſervant, 


who combines with thieves, and opens a window to them, 


by which they enter and ſteal. This ſeems to be houſe- 
breaking in all concerned: for the ſervant is art and part 
of a felonious entry made by his aſſociates ; and they make 
uſe of him, as they would of a pick-lock or other unlawful 


ur bs more doubtful, and in „ We Aa Natute. was 


therefore 2 85 upon the caſe, WIT one who con- 
1 ceals 


AGAINST. PROPERTY. 


5 cnc himſelf in a houſe with intent to ſteal, and after ſteal- 
ing breaks out of the houſe, to make his eſcape, is guilty of 
the ſame crime: The contrivance, deliberation, and even 
boldneſs of ſuch an attempt, may ſeem to be little leſs than 
that of him who makes his way | through the incloſure of 
the houſe before. ſtealing. Vet I find, that in two caſes 


William Wright, the charge is laid as for fimple theft, and 
the e are ng on their « OWN petition. | 
12 may likewiſe admit a Mapa ew enen it comes up to 
f the notion of houſe- breaking, (though it is an aggravated 
theft, and may ſometimes be puniſhed with death), that one 
_ whois lawfully: within a houſe, ſuch as the occupier of a hired 
chamber, forces the door of another chamber of the houſe in 
the night time, and ſteals. It is true, there is here a breaking 
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| of this deſcription, that of James Mackenzie, and that of Jan. 27. 1774. 


Aug. 10. 1774. 


1 incokia 8 


into another 
Chamber. 


of what is part of the houſe, to accompliſh the ſtealing ; but 


ſtill the thief is under the roof, and within the incloſure 
of the tenement, and has thus both better opportunity, and 


greater temptation to ſteal, than one who has to force his 
way from without. Such a caſe was that of Wilſon, Hall, 


and Robertſon, (tried in March 1736), who all had ſentence 


of death, for forcibly breaking into a locked chamber in an 
inn, from another room where they had been drinking 
under night, and carrying off the money and effects of a 
lodger, who made his eſcape by the window, to avoid 


their violence. But the charge was made under the ſeve- 


ral names of Bouſe-breabing, fouthrief or robbery, to either of 
which laſt the fact certainly amounted; ſince the things were 
taken from under the ſpecial protection of the owner, and 


buy means of an aſſault upon his perſon: Neither can it be 


5 ſaid * the words 2 the * to which of thoſe de- 


— nominations. 
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Entry of the We: 
Houle. + 


F: OFFENCES: 


nominations the act was referred by the Court :. But in 
whichever way this point ſhall be ſettled, it will not be pre- 
tended that there can be any protection to the perſon,” who; 
being lodged in a barn or other out-houſe, ſhall leave it in the 
night, and enter the manſion-houſe, or any other of the out- 
houſes, by breaking in at the door or window: If he does 
ſo, his act is quite the ſame, as that of” « one one hes: come 
from a greater diſtance. | TE. eee 


I N regard-to the circumſtance of entering the houſe :. 
This is no otherwiſe material to the notion of houſe-break- 
ing, than as it enables the thief to ſeize and remove ſome 
thing which is under the protection and keeping of the build- 
ing. It is not therefore neceſſary that the thief have been 
within the houſe with his whole perſon: He is guilty, if he 
has been in it in ſuch a manner, and being ſo by violence, that 


he carries ſomething off from within it. As if he forces open 


the caſement of a window, and putting in his hand only, 


| ſnatches up, and runs off with any article that lies within 


Dec. 21. 1790. 


his reach. This was the opinion of the Court, upon the de- 


babelin the caſe of William Gadeſby, who had ſentence of LE 


death upon conviction to that effect. The Engliſh authori- | 


ties, ſpeaking of the crime of burglary 2, have ſaid, that 
there is even a ſufficient entry by the puſhing of a hook, 
pole, or other inſtrument, into the houſe, to draw out goods, 

. 8 eee 


1 The Loris find, That the ſaid 8 or any of them, bs. time 


4 and place libelled, by violence broken into the room where James Stark, collec- 


tor, was lodged, or that they or any of them did carry off bank-notes, gold, fil- 
« yer, or other goods out of the ſaid room, or that they or any of them were art 
« and part of any of * faid — een to infer the 73 of one? 9th 
March 1736. | 


2 See Blackſtone, vol. iv. p. 227. 
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though the Pg have never been. within it, with any 


| part of his body. And, if this be true of that crime, which 


conſiſts in the breaking of a houſe, with intent to commit 
a felony, though that object ſhiould not be accompliſhed, 


much ſtronger reaſon is there for the ſame conſtruction ap- 


plied to our crime of. houſe-breaking, which is only then 


committed, when by means of the violent entry, ſomething 


has actually been taken away; ſo that the breaking and en- 
ary have fully eee the invader s purpoſe. 


"Ip is | likewiſe certain, ca falls 5 155 the. common lis 
1 art and part, that a perſon may be convicted of houſe- 
breaking, though with reſpect to him perſonally, there has 
never been an entry of the houſe at all. Thus, Donaldſon 
broke into and entered a ſhop; and Calder watched without, 
procured a light, and received the goods which Donaldſon 
threw out to him; and for this acceſſion, Calder had ſen- 
tence of death End with Donaldſon. On the 7th of the 
ſame month, Charles Cocks had ſentence of death, for an ac- 
ceſſion of the ſame kind. Alſo, in the caſe, already mentioned, 
of Wilſon, Hall, and Robertſon, (which was at leaſt a caſe of 
ſtouthrief or violent theft), the office of Robertſon, as char- 
ged in the libel, was to watch at the door of the inn, while 


his affociates, above ſtairs, were employed in breaking up 


the door of the chamber. 


I has already been intimated, that the notion of houſe- 
breaking in the law of Scotland, is theft committed by vio- 
lent entry ef the houſe; ſo that without the removal of ſome 
article, in the ſame ſenſe as already explained, under the 
head of ſimple theft, there is no ground for this ſort of charge. 


5 if any ing i is taken, it 3 not of how little value 
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May be art and 
part, without 
* 


April 6. 1780. 


Theft by Houſe- 
breaking always. 
capital, 
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LY ine The reſolute and dangerous diſpoſition of the thief, is 
l 


manifeſt in the way of his attack; and it cannot be doubted 


of him who comes in this faſhion, that more he would have 


Dec. 15. 1698. 


What Houſes 
are protected by 
this Law. 


July 18. 1785. 


taken, if more had fallen under his hands, and all circum- 


ſtances had ſuited to, carry it away, Many caſes might be 


cited in proof of this, but I ſhall confine myſelf to one, 


which may ſerve inſtead of all others; the caſe, already men- 
tioned, of Alexander Snaill, who had ſentence of death for 
entering a houſe by means of falſe keys, and ſtealing a 


ſmall quantity of butter from a cheſt. The charge: too wand | 
* ge by his own eee 14 8 Fa | 


Parr of all, with ele to the ds which have the be- 
nefit of this protection. It is not diſputed, that every man- 
fion-houſe, or tenement deſtined for habitation, enjoys it, how 


mean and fragile ſoever it be; as indeed the houſes of the poor 


the more eſpecially require to be guarded in this way, that 
they are generally weak in themſelves, and are often left void 


during the day, and unprovided with any defence, other than 


that which the terror of the law ſhall lend them. Like- : 
wiſe, every dwelling-place is guarded by this ſanction, whether 
it be or be not inhabited at the time, nay, though it have 


never yet been dwelt in, nor thoroughly prepared for habi- 
tation. One of the charges, on which William Mills had 


ſentence of death, was the breaking into the houſe of Dal- 

ry, which, as the libel ſays, © had ſome time before been 
occupied by William Walker.“ And in the caſe of Stuart 
and Gordon, in March 1785, one article which was found re- 


levant, and went to trial with the others, was a charge of 


houſe-breaking, committed on a houſe which had then 


been * built i in Merchant Street's in ee for Tho- 


T The caſe is printed entire in the Appendix 
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| I % mas Cleghori, inerchant in Edinburgh, and was at that time 

Mi unoccupied by any perſon.” Which! is more expreſs than 
any of theſe; on the roth April 1783, Thomas Thomſon 
had ſentence of death for repeated acts of breaking into 

. new, unoccupied, and unfiniſhed e and gere-. the 
- js tools. 25 | | 0. 


. Br che law of England, the crime of burglüry elated to 
2 awelliigplates; and can only be committed upon any ſhop, 


warehouſe, or out-houſe, if it be adjoining to a manſion- 


| houſe, ſo as to have right to the ſame protection, under the 
notion of being parcel of the manſion. And this may be 
a reaſonable limitation according to the proper notion of 


| burglary, already taken notice of, but would be quits un- 


fuitable, and is not admitted in our law, which only recog- 


niſes the capital offence, when there is 4 Neating as well as 


breaking. Every edifice, therefore, to what uſe ſoever de- 
ſtined, whether it be a counting-room, public office, place 
of work, ſale, ſtore, or what elſe, is the ſubject of a capital 
pain in the breaking; ſo it be what can properly be conſi- 
dered, and in common ſpeech would be called, a houſe, or 
ſhut and faſt building, and is not a mere open ſhed, booth, 
or temporary place of lumber. Charles Cunningham was 
capitally convicted on the 12th March 1783, for breaking 
into a waſh-houſe at one time, and a bruthmaker's work- 
| houſe at another: Alexander Mowat, on 8th April 1783, 
1 picking the lock of a printing- houſe, and through this 


breaking into a counting- room, and ſtealing: Smith and 


Brodie, on the 27th Auguſt 1788, for breaking into the Exc iſe- 


office, and ſtealing ſixteen pounds: Bruce and Falconer on 


the 14th Auguſt 1788, and James Dick on the 28th Novem- 


ber 1788, for breaking into the office of the Dundee Bank: 
s 


What Houſes 


are protected by 


this Law. 


> 
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Aug. 9. 1770. 
Apa. 1780. 


April 7. 1780. 


July 8. 1782. 


OF OFFENCES 


and William Mills, (beſide other: aQs) for bende into a 5 


private n e ſituated in a timber- yard. In all 
theſe inſtances, either the crime was charged under the 


name of houſe-breaking, or, which is a more advantageous 


form of charge, the.theft was laid as aggravated in being 
committed by means of houſe-breaking. This, in particular, 
was the form of the libel in the caſe of Alexander Mowat, 


where the objection was ſtated, but was over-ruled, that 


the printing-houſe and counting- room were diſtin&t from 


any dwelling-houſe, and were not themſelves to be account-_ 


ed a houſe; whereby the aggravation charged would not 
apply. In ſome inſtances, the term of /hop-breaking, or other 
equivalent and fuller expreſſion has been employed ; as in 
the trial of Macdonald and Jamieſon, Calder, and Donald- 


ſon 2, Charles Cocks, and John Macdonald; and in others 


the fact has been charged as theft, aggravated in being done 

by breaking into a ſhop, warehouſe, or other place of de- 
poſit, named and characteriſed according as the caſe required. 
But under all theſe. different forms, the dittay is ſubſtan- 


tially the ane and; equally falls under the capital ſanction, 


which 


Þ Charge of theft, i hs e was alſo fuſlained de Da- 5 
vid Mitchell, 14th July 179 i, for breaking into à ſeed - loft and a ſtable ; and 
againſt Chriſtopher Beattie and Margaret Thomſon, 11th July 1791, for break- 
ing into a waſte-houſe. In both of theſe caſes, the Advocate ſaw cauſe to reſtrict 
the libel to an arbitrary pain, and the Ry being, convicted, were N to 
tranſportation for life. | 

Alexander Leitch and James Wilmer, indicted for 9 K breaking, by entry 
of a coach-houſe, and a waſh-houſe, had ſentence of tranſportation on their own. 
| petition. FL 1 Oy" Ee ELL» 


Te fordibly and felonioully breaking open, or into the hops, or other: $ 
places, uſed by the lieges for carrying on their lawfal buſineſs, and ſtealing or 
6 * taking —_ from ſuch ** or — merchant ware or 8 


AGAINST PROPERTY. 


z which the law has annexed t to the ner of 1 rv violent 
f Su! of a houſe, Ed 


XV. Tur other prime PR IA of forcible theft, is chat 
which is committed by invaſion of the perſon, and is now 
| termed robbery, and formerly paſſed under the more general 
name of fouthrief which was applicable, eee to W 
. 15 of n ne Theft" or r ener ng | 


- Iris proper in this place to repeat what bas already 
been ſaid of theft in general, but might perhaps be ſuppoſed 
not to apply here, on account of the aggravation of vio- 
lence, —that the charge will not lie unleſs ſomething be 

carried away. Though an aſſault be made with intent to 

take, and be on the very point of ſucceeding, as by the perſon 
having his purſe in his hand to deliver, or letting it fall from 


139 
STOUTHRIEF. 


Of Robbery or 
Stouthrief, 


No We if 
OS! 15 — 


his hand through trepidation, or being beaten to the ground 


inſenſible, ſo that accident only hinders the full accomplith- 
ment of the invader's purpoſe, it ſtill is not a robbery, but 


only an attempt to rob; which may however be puniſhed. 


at common law, with the higheſt arbitrary pain. Beſide 


the reaſons for this in the nature itſelf of the act; under any 
other conſtruction, the notion of the complete crime would be 
5 altogether arbitrary and uncertain 2. In the caſe therefore of 
0 e OR 4, . Gavin 
lt was argued for che 5 in the caſe of Cranſtoun, in September 
2 172 3, that it was ſufficient if the robber were once maſter of the perſon, for that 


| he was thus maſter of his money too. But the libel charged, and the verdict 
found the abſtraction of a certain article. | And no interlocutor to that effect was 


given. 


Ihn the caſe of Edward Farrell tried for 8 at the Ola Bailey, i in July 
1787, it was found that the priſoner ſtopped the proſecutor, as he was carrying a 
feather-bed on his ſhoulders, and threatened to ſhoot him if he did not lay it 
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Feb. 11. 1782. 


What is con- 
ſtrued a taking 
by Robbery, 


OF OFFENCES. 14 


1 Gali Lowrie, 18th March 1783, of David. and. William a 


Dalgleiſh, 4th April 1780, and John Irvine, 25th September 
1744, the aſſaulting and beating, or firing at a perſon with 
intent to rob, or on account of the refuſal to deliver, is 
charged as a diſtinct and ſeparate crime, from robbery i, 
For the ſame reaſon, the charge in the libel againſt Robert | 
Steedman was, with reſpect to one article, made alternative, 8 


as for robbery, or an attempt to rob; the fact in that in- 
ſtance being, that the perſon aſſaulted having taken out his 


watch to deliver it, either he let it fall, owing to confuſion, 
or it was by a chance-blow ſtruck to. the ground, where it 
was found lying, without ever, as far as appeared, having 


been in the pannel's hand. Acts of complete robbery 


were alſo charged in the libel; 3 and the uxpriocutge was 85 
neral, for the pains of law. | 00h gs ethane a0 

of 

2. 15. che conſtruction af . Wall - Fel a e 
we rather attend to the ſubſtance of the caſe, which is: that 
the thing has come into the hands of the invader, by 

means of his violence, than to the mode itſelf of the imme- 
diate act of apprehenſion. The - purſe ſhall therefore be 

held to be taken, Hough; the ext, being terrified, have 


ji y F ac - 113 42 


. The man laid it 3 552 the e priſoner w was ſeized 1 before he awd 4g 
it up. The Judges were of opinion, that the crime was not complete. Leache' J 


| Caſes, p. 266. 3 | . „FC 2 : 


r « As alſo the aſſaulting the lieges, and firing at PO in order to f ON them 
« to give up or deliver their property, though not attended with the ſaid effect, 
or the ſo firing, becauſe ſuch money or effects were not delivered up, Oc. 3 


Major of the libel in the caſe Dalgleiſb. 


As alſo the aſſaulting perſons upon a publie highway, 85 an intention to 
« rob them, and 5 them to the ground with a. b bludgean or other Wea- 


4 pon, are crimes,” Caſe of Lowri Te. - 


141769 _ 5 
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__ his own hand delivered it on demand; or though it 
have fallen to the ground in a ſtruggle between them, if 
the invader lift it; or though the owner, meaning to ſave 
it, caſt it aſide into ſome place, where the invader dif- 
covers and ſeizes it: for ſtill the thing paſſes into his poſ- 
ſeſſion by means of the aſſault which he has made. Thus, 
in the caſe of Anderſon, Paul and Bannatyne, one of the 
articles charged to be taken from the perſon robbed, and 


which led to the diſcovery of the pannels as the robbers, 
was his hat, which had fallen from his head, in bringing 


him to the ground, and was laid hold of by one of the aſ- 
ſailants. And this the Court held to be an article of the 
_ robbery, as much as their taking the money from his Poc- 
ket. A plea of this ſort was ſet up for Samuel Riccards, 
who argued, that to prevail on a woman by terror of his 
threats, to deliver him a little money with her own hands, 


was not robbery, but only concuſſion. No regard was paid 


to this rs defence. < 


3. * he ad alſo of the 4 carrying away, the 
anne rule is to be obſerved as in the trial of ſimple theft; 


that is to ſay, the crime is complete, as ſoon as any article 


has fully paſſed into the hands of the invader, though he be 
taken with it on the ſpot, the inſtant after; nay, in ſtrict- 


5 neſs, though from fear, or finding it not worth the keep- 
ing, he ſhould inſtantly return the thing to the perſon rob- 
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Feb. 27. and 
June 19. & 20. 
1710. 


What a ſo. 
cient carrying; 
away. 


bed 1. The firſt of theſe Points was ne _ though con- 


trary 


This was determined in FR Engliſh cafe of Peat, tried at the Old Bailey | 
in December 1781. The priſoner bad taken Mr Downe's purſe, but had re- 


turned it, deſiri ing him to keep the purſe, if he valued it, and give him the con- 
tents. But while Mr Downe was taking out the money, his ſervant jumped: 
from behind the carriage, and ſecured the man, The Court determined this. to 
be a robbery. Leach's Caſes, p. 200. ry | 
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CHAP. II. trary to che opinion of Lord Royſton 1, in the ealb of James | 

Sept. 10 & 11. Cranſtoun, who had ſentence of death for the taking of only 

1723. one article, with which he was apprehended on the | aa 8 
in preſence of the _—_— robbed. Me 845 

No Robbery 4. Tux taking and; carrying away muſt 10 that invaſion of . 


without inva- | 
ſion of the per- the perſon of another. This is not, however, to be under- 


foo. ſtood in the literal ſenſe, as if robbery could only be com- 
mitted by the taking of thoſe things, which are upon the 
perſon at the time, but in a looſe and more general ſenſe, 
as applicable to whatſoever thing is under the perio- 
nal care and protection of the ſufferer ; ſo that unleſs by 
force or terror to him applied, it cannot be taken away. 
Theſe things therefore amount to robbery ; the taking of a 5 
perſon's horſe from him, as he travels on the highway, or 
the horſe of his ſervant who is attending him there, or his 
portmanteau from behind his ſervant, (which charge was 
Nov. 7. & 21. accordingly found relevant in the caſe of Chriſtopher Hog 2), 
and 4 A | . $4 
Dec. 12. 1720, or the forcible taking of goods from a waggon which he is 
8 conducting, or of ſheep from among a flock which he is 
driving on the road, or of goods from a ſhip which he has 
charge of, whether in port, or ſtranded on the hare: PERF 
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What N er is another and an indiſpenſible Sire that ” 
okay. the aint be taken by violence; for herein i is the diſtinctive 


2 2 character : 


r 
7 do ty N 
Dro 


— 2 n 
. 
Page * 
7 r N 
r eee 


x See antes. Notes tit. Robbery, No. 4 4. 


2 © The 3 find the pannell, his having, the 8 and r lybelled, 5 . 
c tacked George Sheriff, factor to the Earl of Hopetoun, and taking a clogbag 
4 from behind a ſervant of the ſaid George Sheriff s that was riding with him, 
* and predoniouſly carried away the ſamen, or was art and part thereof, relevant 
c | | 


AGAINST PR OPERTY. 


character of the crime. But in the conſtruction of this 
article, great latitude is uſed. There may be robbery 
without any wounding or beating of the perſon, (which, 
where it happens, may therefore be libelled as an aggrava- 
tion, as it was in the caſe of James Andrew); and alſo with- 


RD” any forcible wreſting or tearing of the thing from the 


_ perſon, or even any ſort of ſtruggle on the part of the ſuffer- 


er to detain it. The law only means to oppoſe this ſort of 


: | : taking, as againſt the will of the owner, to that which hap- 
_ pens privately, or by ſurpriſe, (in neither of which is there | 


any application to the will or the fears of the ſufferer), and 
underſtands it therefore to be violence, if the thing is ta- 


| ken by means of ſuch behaviour and proceedings, as juſt- 
ly alarm for the perſonal and inſtant conſequences of re- 
ſiſtance or refuſal. The mere diſplay, therefore, of force, 


and preparation- of miſchief, whether this appears in. the 
weapons ſhewn,. in the number and combination of the aſ- 
ſailants, or in their words, geſtures, and demeanour, if on 
the whole circumſtances of the ſituation it may reaſon- 
abluy intimidate and overawe, is a proper deſcription of vio- 


lence, to found a charge of robbery. In the caſe of Ric- 


cards, already quoted, the interlocutor of relevancy is as 
Ws « Find the pannel's having, the time libelled, in a 
+ rude and violent manner, with a mortal weapon in his hand, 

attacked Eliza Bruce upon the highway libelled, and rob- 


5 3 bed from her money and goods, relevant to infer the pains 


7 « of death.“ The libel in this caſe bore, that the woman, 


being threatened, delivered what money ſhe had upon her. On 
the proof alſo againſt Stuart, Bannatyne, and Paul, who had 


- all of them ſentence of death for one act of robbery, it did not 


appear that the aſſault was accompanied with thow of arms, 
nor with any ſort of harm. to * Nerlon robbed, farther than 
d 3 | | by 


June 20. 1791. 
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18 Robbery 
without having. 


of arms. 


July 32. 1758. 


Mar. 25. 1754- 


\ "OF OFFENCES 


by pulling him to the ground, withour a blow or other _ 
ry of body. | | 


More articabithy; as to the frovlag: ot having: «fa arms or 
offenſive weapons; whether this circumſtance did or did not 


make any difference in the Roman law, (for that is a diſpu- 


ted point), it certainly is not material in ours, as appears 


from the caſe of Barclay, which iſſued in a capital convic- 


tion, notwithſtanding the exception which on that ground 


had been taken to the libel, The charge againſt Hugh 


Lundie, is, as to one act, thus, That he jumped over a wall 


to a highway where two women were paſling, “ called out 
to them, Damn you and, and immediately thereafter, he 
„ gripped the ſaid Mary Burnet, put his hand in her pocket, 


« and took from thence 84 d. Serling.“ In another inſtance, 


the libel relates the matter thus, That he overtook a woman 
on the road, and addreſſed her, demanding or aſking fix- 
* pence from her, to which ſhe having anſwered, for what? 


e he thereupon gripped her, took hold of her pocket, and 


% robbed her of 22 d. Sterling, being all the money ſhe had 
then upon her.” A third charge is for the robbery of 
Elizabeth Allan, to whom the pannel had come up, aſking 
of her if ſhe had any money? to which ſhe ſaid, that ſhe 


« had not, whereupon he forcibly laid hold of her pockets, | 
« and took out thereof 28. Sterling. „ Theſe charges were 
found relevant, and the man was 9 and executed. 


But it is not even neceſſary that there be, as in theſe inſtan- : 
ces, a ſeizure of the perſon, and a taking by the hand of the 
invader. All fear of danger, ariſing from a conſtructive vio- 


lence, which is gathered from the mode and circumſtances = 
of the demand, being ſuch as ordinarily carry awe and ter- 


ror with them, and may naturally-induce a man to ſurrender | 


AGAINST PROPERTY. 


his property for the ſafety of his perſon, is ſufficient to make 
a taking . the wil of the Js n. 5 which is the ne 
4 N | | 


Is 1 3 to be a point. which anigt leaſt minke 
: of conſideration, (though in England it has more than once 


been determined againſt the priſoner *), whether it will juſtify 


the charge of robbery, that the delivery is made out of fear 
of ſome other evil than perſonal and inſtant danger; as if 
money be extorted from a perſon by means of threats to 


charge of ſodomy againſt him. The ground of diſtinction 
ſeems to be this, that theſe are future dangers, againſt which 
as the perſon aſſaulted has the means of protection from the 


—_ and otherwiſe; ſo, as a man of ordinary conſtancy, he is 


bound to ſubdue the apprehenſion of them. Whereas, the 
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Fear of perſonal 

violence, if eſ- 
ſential to rob- 
bery. 4 


ſet his houſe on fire, or to carry him to goal, or to bring a 


fear of inſtant and unavoidable injury to the perſon con- 


ſtrains and juſtifies ſubmiſſion ; on which account it is that 
the law ſo ſeverely puniſhes the offender, who proceeds 
in that way. The beſt, but I ſhall not ſay a ſufficient reply 


to this objection, may ſeem to be, that the demand of mo- 


ney in theſe ways may ſometimes be attended with ſuch 
_ circumſtances, as beget a reaſonable fear of preſent violence, 
though not expreſsly threatened, in caſe of refuſal to com- 
ply; and that the manner of the demand is truly no better 
than a diſguiſe, which will be thrown off as ſoon as oc- 
caſion ſhall require. In whichever way that point ſhall be 


5 ſettled, (with us it has not yet occurred), this at leaſt will 


not has the 1 of e that if the perſon only 
7. promiſes 


' See caſe of Daniel Hickman, July 3 1783; ; Patrick Donally, February 17795 
| "and Samuel Gaſcoigne, October * 3. Leach's Caſes in Crown Law, No. 124. 


93. 9 
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| Thing 5 be 
, feloni- 
ouſly. 


promiſes money at the time, and ſends it afterwards, when 


out of the reach of perſonal violence, and free of any in- 
ſtant terror, it is a crime of quite a different nature, as 


much as where a perſon cc —— with the demand of an 
incendiary letter. | | | 


6. IN the ſixth and laſt place: robbery has this in common 
with theft, that the thing muſt be taken with a felonious 
intent; I mean on its own account, and with the purpoſe to 


appropriate it, not being the property of the invader. Thus, 


if John aſſault James to beat him, and in the ſtruggle John 


Dec. 15. 1788. 


Place of taking 
is immaterial. 


Value of the 
Thing taken is 
immaterial. 


become maſter of James's ſtaff and carry it off, this is not 
a robbery ; becauſe the ſtaff is not the object of the aſſault, 
and if at all attended to at the time, is not taken with 
an intention to keep it. This ſeems to have been the de- 


feription of the caſe of Edgar Wright, where a piſtol was 


carried off in the courſe * a drunken ſquabble, and mutual 
violence. | HE | 


Ix is immaterial in our practice, though it ſeems to be 
otherwiſe in that of England, whether the thing be taken 


on the highway, or elſewhere. When taken on the high- 


way, this circumſtance, like the ſhewing of arms, or abuſe 
of the perſon, has ſometimes been charged as an aggrava- 
tion; as in the caſe of John Irvine, 25th September 1744, 
and Charles Roſs, 23d February 1747. It is alſo immaterial 
of what value the thing taken be; for though the value be 


ever ſo little, the danger and terror of the mode of taking 


make the robbery in every inſtance. a capital offence, and _ 
place the crime along with murder, rape, and fire-raifing, 


among the pleas of the Crown. This doctrine has never been 


diſputed, and is exemplified 1 in many judgments of modern. 
| date. 


date. Theſe are among che ns; ; the i caſe of Barclay, 
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a 31ſt July 1758, for robbing of a ſilver watch, of the value of 


four guineas ; 5 of Thomas Hickton and Francis Simpſon, 12th 
March 1759, for robbing of a filver watch, worth four 
pounds; of Robert Hay, gth February 1767, for robbing 
of a ſilver watch and forty ſhillings ; of David and William 
| Dalgleiſh, 4th April 1780, for robbing of five ſhillings and 


a bundle of papers; of James Andrew, 22d December 1783, 
for robbing of a ſilver watch; of Chalmers and Feagan, for 
robbing of a gold watch, 8th April 1783. But the moſt re- 

markable of any is the caſe of James Cranſton, in September 


1723, where the one article by the verdict n to have 
been taken r, was a N ſtaff or cane. 


ben 1 ccnahide; it may not be amiſs to obſerve, that 
the ſame act may ſometimes with propriety be charged both 
as robbery, and under other denominations. In addition 
to ſome inſtances of this which have already been taken 
notice of, I will mention one more ; the caſe of Robert Cal- 
der, againſt whom the charge was, that he had entered a 
| lady's bed-chamber, in the night, by opening the caſement 


| of a 3 to which he aſcended by a ladder, and that 


Same Act may 
be Rohber and 
Houſc-brea ing. 


Nov. 9. 1762. 


„„ ſne 


1 Ferdi. Find. That he 3 on . . libelled, robbed Mr Charles 
| « Cockburn of his cane; alſo with one voice find the whole other circumſtances 
proven in terms of the Lords their interlocutor.” The other circumſtances 
here referred to were theſe, That the pannel was ſeen and heard to demand Mr 
Cockburn's money, with a piſtol in his hand; that he was found ſtanding by him, 
and threatened to ſhoot thoſe who came up, and that Mr Cockburn, at this time, 
declared that he was robbed. Theſe circumſtances ſhowed the felonious animus, 
| but did not go to prove the taking of any article in addition to the cane. 

The other capital caſes of note are thoſe of Robert Steedman, 11th February 
| 17823 ; Gavin Lowrie, 18th March 1783; William Pickwith, * * 
. 2771; 5 al of them caſes of convittion of repeated guilt 
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Jan. 18. 1666. 


or OFFENCES. 


ſhe being alarmed, he by eas ak violence ſubdued hi | 
reſiſtance, and compelled her to deliver certain jewels which 


were in the chamber at the time. Now this was both a 


houſe-breaking, by the violent entry of the tenement, and 
at the ſame time a robbery in the houſe, by the taking of 
things from under the perſonal protection of the owner, and 
by putting her in fear: It accordingly went to trial under both 
denominations ; but the pannel was acquitted. Perhaps the 
moſt ſuitable term of any to be employed in ſuch caſes, is 


our ancient, but of late neglected term of Stouthrief, or vio-- 
lent theft, which embraces every ſort of theft that is done 


by open force, and in vondempe 'of the e of the d 
things which are taken. | 


UxpER this geſbriprien went d. to fall ber mode of theft, | 
not ſo neceſſary to be conſidered at large now, as in former 
times, which was diſtinguiſhed by the name of Herſhip or 
Herdſhip; being 'the driving away of numbers of cattle, 
or other be/tial, by the maſterful force of armed people. 
This, according to Mackenzie, is the ſame offence with the 
crimen abigeatus of the Roman law: but whether the cha- 
racter of the abigeus lay in his violent manner of depreda- 
tion, or in his habit of offending, and the quantity of his 


il, (which is at leaſt doubtful on the texts of the Ro- 


man law 1), certain it is, that we need not reſort to that 


ſyſtem, for authority to inflict a capital pain on the com- 


mitter of herſhip. For if the cattle are driven off in the 
corporal preſence of the owners or their people; as in the 


caſe of Lauchlan Macintoſh, who, in company with twen- 


* 


1 See L. . 2. and 3. ve a Abigen Carp Gene ad. hi m Alle Ve 


4 Tit. 


AGAINST P ROPER Ty. 


| ty 1 men, ond off ay Gs oxen a ſeventeen cows, 
and wounded the tenants and others who purſued them z ; and 


as in the caſe of Donald Bain, who, with a band of twenty 


armed men, drove off a herd of eighty-three cows, in pre- 


ſence of the two keepers, whom they aſſaulted and bound; 


this is an undoubted robbery ; and as ſuch it went to trial 2 


in theſe caſes. But even when the taking happens out of the 
preſence of the owners, or their ſervants, who fly perhaps 


7 on the approach of ſuch a crew, it is ftill a caſe of violent 
and maſterful taking, or Brigancy, (as it is ſometimes call- 


ed), and ſtouthrief, and not of ſimple theft; by reaſon of the 


circumſtances of open invaſion and general alarm to the 
neighbourhood, with which the ſpoil is committed. I ſhall 
not enter into any farther diſcuſſion of the law concerning 
thoſe waſteful injuries, now almoſt unknown, though former- 
ly fo frequent and fo deſtructive, as obliged the Legiſlature 


to have recourſe to all manner of expedients, to repreſs them. 


By one ſtatute, (1587, c. 101.), the reparation of the loſs is 


laid on | the e or ſuperior of the clan, within whoſe ter- 


58 B ritory 


F The afſize « Finds the pannel L. Macintoſh guilty * culpable of art and 

« part of the robbing and Healing furth of the lands of Belſhirie in June laſt, of 
© three ſcore oxen and cous, being the firſt article of the dittay; as alſo, they all 
in one voice eleanſes the pannel of the robbing twa merchants, John Butter and 
John M*Robert, and of the haill remanent articles of the dittay, in reſpect they 
4 1 the ſamen not ſufficiently proven,” | 


2 4 Find that the pannel having at the time and place libelled; with a compa» 
ZE ny of armed men, robbed and carried off a herd of cattle ; or, after carrying off 
the ſaid cattle, when the pannel and his accomplices were purſued: by a party 
1 of men, in order to reſcue the ſaid cattle, he the pannel did fire, or attempt to 
185 « fire upon, or with his ford made reſiſtance to the ſaid party, or any one of. 
_ * them, or that the pannel was art aud part of either of the foreſaid alternatives, 

« ſeparatim, relevant to infer the pain of death, and conſiſcation of moveables;. 
« and repel the haill defences proponed for the pannel,” 1cth. Dec. 1722. 
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ritory the goods are received, ſhared, or diſpoſed of: And 
by another, (1581, c. 112.), the owners are empowered to 


| ſeize and detain, until reparation made, as well the body as 


the goods of any perſon of the TOR” clan to which the 
: offenders belong. | | PE 5 


Theft of Things | 


ſacred, 


Dec. 6. 1556. 


Statutory capi-„ 


tal Thefts. 


Tuxsk ſeem to be the chief aggravations in the manner of 


the particular act, which raiſe a theft to the degree of a 
capital crime at common law. It does not appear that we 


have any ſettted rule of puniſhing with death, the theft of 


ſuch things as are deſtined to ſacred or religious uſes ; though 


it is certainly an unfavourable circumſtance to the pannel. 
And it is true, that in the caſe of Adam Sinclair and Henry 
Elderlous, convicted for breaking into the church of Forres, 
and ſtealing chalices, prieſts ornaments, and gold and filver, 
the one had ſentence to be hanged, and the other to be 


drowned ; which, too, is expreſſed to be ex ſpeciali gratia re- 


gine ; probably i in lieu of ſome 1 more cruel mode of death. 


/ 
/ 


XVI. IN . to thoſe thefts whink are e puniſhable "> 
death by ſpecial ſtatute ; the liſt of them is very ſhort, com- 
pared with that which has been found neceſſary in the ſitua- 
tion of England. Indeed, I find but one enactment of this 


. kind (beſide thoſe, already mentioned, relative to ſtealing 


from the mail), which, for certain, extends to this part of 
the united kingdom. I allude to the act 18th Geo. II. c. 27. 


by which it is made a capital offence to ſteal any linen, cot- 


ton, callico, or other ſtuff there mentioned, to the value of 


ten ſhillings, from any bleaching-croft, or from any ground, 
place, or building, made uſe of by any callico-printer, bleach- 
er, Sc. for printing, whitening, bleaching, or drying of the 
ſame, The Karate, -- rattan beſtows a e on the 
4 | : l J u dge, 


AGAINST PROPERTY. 


| Today which with us has been liberally dene, of ore 1 m 
dering the offender to be tranſported for fourteen years, 


ke in caſes where he ſhall think 3 it reaſonable. | 


XVII. 1 HAVE now touched upon theſe 3 which ſeem Poſſeſſion of fto- 
chiefly to be obſervable, whether with reſpec to the deſcrip- -- "21g Bag 
tion or the puniſhment of theft. In the cloſe of all, I ſhall dence. 

add a few words concerning that circumſtance, by which, 
more commonly than any other, the offender is 1 

and his guilt brought to light. I mean his poſſeſſion of the : | 
ſtolen goods. That this, by itſelf, ſhall in every caſe be þ 
| ſufficient to conviction, would be too broad a poſition, Like | bi 
that of other circumſtances, the weight of it may be great- 
er or leſs, according. as the relative particulars in the 
caſe happen to be. But, generally, it ſeems to be true; 
that if the pannel is found in poſſeſſion of the thing re- | 1 
cently after it has been ſtolen, this, as it very much leſ- 7 
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ſens the likelihood of his having got it otherwiſe than by _ 1 
ſtealing, is always a ſtrong ingredient of evidence, and ſuch i 
as if aided by any other circumſtance of moment, will be 8 | 1 


held a relevant ground of condemnation. If he has con- 

feſſed upon examination before a magiſtrate; ; if he is a per- 

ſon of evil fame, and pick-locks are found on him; if he of- 

fers money to the officers of juſtice, to let him eſcape; or if 

he denies that he has the goods, and they are found in hid- 

den or unlikely places; any one of theſe particulars, joined 

with his recent poſſeſſion of the thing, and his inability to 

ſnow a fair way of coming by it, will ſerve to turn the ba- 

lance againſt him. This is the doctrine which reſults from 

the interlocutors given in theſe, among many other caſes, 

which might be mentioned to the ſame effect: February. 

11.77 34, . aer 8 TRIMS. wm 19. e James 1 
1 5. OLA Inglis ; : 
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Hurchieſon, Tennant, Gde.; John Pringle, June 20. 1715%. 


CHAP. 


7 21th February 1734. © And for informing the ſaid pannel's guilt, ſuſtain 
f « the following facts and circumſtances relevant, viz. that there was ſtolen from 
« Alexander Aitkine, tc. the time libelled, a horſe, and that the next day 
« thereafter, or in the morning of the day following, the ſaid ſtolen horſe was 
* found in the pannel's poſſeſſion ; and upon apprehending and examining him 
| « about the ſaid horſe, the ſaid pannel did confeſs and E the theft, 
& and repelled the haill defences,” GW. 5 
March 19. 1728. © Separatim, find, That a at the time 4 plies libelled, the 
« {aid horſe was ſtolen and taken away about one o'clock in the afternoon ; that 
the ſame day, a few hours thereafter, the pannel was ſeen paſs by, about four 
miles from the place where the ſaid horſe was ſtolen, riding upon the faid horſe, 
« at leaſt upon a gray horſe, having the ſame marks with the horſe ſtolen, and be- 
ing challenged, rode off in haſte : That being upon this apprehended and exa- | 
©. mined, confeſſed he had ſold a horſe as deſcribed in the libel, to James Hamil. 
* ton, and that the horſe ſold by him to ſaid Hamilton, was ſaid horſe ſtolen from | 
“Sir James Juſtice, all jointly. relevant to infer the ſame pains.” | 
November 1. 1720. The Lords find, That James Inglis, pannel, * 15 
eat the times libelled, ſtolen and theftouſly taken away from off the ſtreet of 
Edinburgh, a mare belonging to Alexander Brown, Cc. and there being « 
« horſe belonging to John Gibſon, c. ſtolen about the time libelled, from Miln's - | 
« Square in Edinburgh, and the ſaid horſe, within a few days thereafter, was found 
and ſeized in the pannel's poſſeſſion in the town of Tranent ; and there being 
another horſe ſtolen at the time libelled, out of the Cowgate of Edinburgh, 
and thereafter, within a few days, alſo found and ſeized in the ſaid pannel's poſ- 
ſeſſion, and that he the pannel, when examined thereupon, did acknowledge that 
he had ſtolen the ſaid laſt horſe, all jointly relevant to ne the pains of death, 
and confiſcation of moveables.” | | 
Auguſt 10. 1714. The Lords « find the houſe in Sherifhall poſſeſſed by "ay 
bert Barr, being proven to be broken up, or clandeſtinely entered into, about 74 
« the time libelled, and the goods particularly libelled being proven to have been 
« in the poſſeſſion of the ſaid Robert Barr the ſaid time, and that within a few hours 
&* thereafter, the ſaid goods, via. the * — FIN other two of the par- | 
| 6c ticulars 


e 2 


AGAINST PROPERTY. 


| CHAPTER III. 


OF RESET OF. THEFT, 


Eskr or THEFT is the receiving and keeping of ſtolen 
goods, knowing them to be ſuch, and with the inten- 
And this offence 
makes a proper ſequel of thoſe of theft and robbery, as being 


tion to conceal them from the owner. 


*. 


« toalars libelled, being found in the poſſeſſion of the pannels, or any of them, 


66 relevant to infer the pain of death, and confiſcation of moveables.” 
June 20. 1715, * Find the ſaid pannel, his breaking the houſe of Mrs Fergu- 
« ſon, and robbing, ſtealing, or away- carrying the linen cloaths libelled, about the 


« time libelled; or /eparatim, the ſaid houſe being broke, and the ſaid ſtolen | 


goods, or part thereof, being depoſitat in the hangman's by the ſaid pannel, 
and his having of crooked irons or inſtruments proper for opening and picking 


l of locks found about him when apprehended, relevant to infer the pains of 


Bf death, and other pains libelled. And ficklike, the ſaid Lords find the ſaid 


« pannel his breaking irito the ſhop of Agnes Clark, under cloud and ſilence 


of night, and ſtealing of ſeveral things furth thereof about the time libelled ; or 
4 ſeparatim, the ſaid ſhop being broke, and the pannel having the goods ſtolen 
4 furth thereof, or diſpoſing of the ſame, or part thereof, about the time libelled, 
and his having the ſaid crooked irons or inſtruments proper for opening and 


« 1 of locks found r him when apprehended, alſo relevant to infer the 
pain of death,” 


At Inverneſs, May 2. 1721, in the trial of Alexander Maccoull, and others, 


for theft, Lord Dun, Finds, that all or any of the thefts libelled being com- 


1 mitted, and the goods ſtolen ſoon thereafter found in the poſſeſſion of the pan- 
„ nels, or either of them, it not being alleged that they were come to the poſſeſ- 


ſion thereof in a way legal and warrantable, relevant to infer him or them in 
; whoſe poſſeſſion they were found, guilty art and part of the theft of theſe 
4 TE ers JJ 


RESET OF 
THEFT. 
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CHAP. III. 
1 


Reſetter muſt be 


in Poſſeſſion. 


July 29. and 
Aug. 10. 11. 
1714. 


OF OFFENCES 


in ſome meaſure a continuation of them, and that which by 
its ſubſerviency to the convenience of the thief, is one great 
means of attaching him to his unlawful courſe of life. 


of this crime, that the ſtolen goods are received into the 
offender's poſſeſſion. That the perſon of the thief, ha- 
ving the ſtolen goods with him, is received and entertained _ 
by one who knows him to be ſuch, and alſo knows the 


quality of the goods, is likewiſe a crime, but a different. 


one from reſet of theft; which requires a ſpecial concern of 


the reſetter with the goods, a contrectation by him of the 


things themſelves, for the purpoſe of. detention and conceal- 


„ 


ment. Not that there may not be proper reſet, though the 
thief continue in the houſe : for if the goods be once com- 
mitted to the peculiar care and keeping of the maſter of the 
houſe, as by diſpoſing of them about his perſon, locking 


them up in his cheſt, or hiding them, with his knowledge or 


connivance, in ſome ſecret place within his houſe, this is a 
contrectation by him, and a clear ground of conviction. And 
on this footing proceeded the interlocutor of relevancy in 


the caſe of Anderſon and others, in March 1701, and the 


ſentence of infamy. and baniſhment upon John Tennant, in 
the caſe of Hutchieſon, Tennant, and others: for in both in- 
ſtances the thieves were taken in the reſetter's houſe 1. The 

1 5 | rule, 


As far as concerns Tennant, the verdiR, is in theſe words: © Find, That John 
Tennant had the breeches and carabine libelled, and produced in Court, conceal- 
„ ed in his houſe, and that he kept a public-houſe for travellers, proven; and 
finds the pocket-book. produced in Court, to have been concealed, and found 
upon the perſon of the ſaid Tennant; but do not find the property thereof to be 
% proven to be Robert Barr's.” Theſe three articles were part of the goods 
Rolen by the other pannels, Huchieſon and Macdougall, who had ſentence of 
death, =” TR e 


1. IT is the fundamental circumſtance in the deſcription 


5 rule, esse is only meant to be delivered thus; that to 2 


others without his knowledge, but by himſelf, or with his 
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RESET OF 


harbour and entertain the thief, whether gratuitouſly, or fo — 
reward as a publican, he keeping the goods under his own 
excluſive care and cuſtody, though with the knowledge of 
_ the entertainer, will not involve that perſon as reſetter, 
Bor if the pannel receive the goods into his keeping, it 
| ſeems not to be material upon what footing, or by what 
manner of covenant, this happens; whether for his own be- 
| hoof, as upon pledge, purchaſe, or exchange of them, or 
as depoſitary only for behoof of the thief. In either caſe, 
he feloniouſly continues the detention of the property 
from the owner, and does the ſame injury alſo to the public, 
by ſecuring to the thief the reward of his induſtry, and 
| heartening him in the trade. 
As to. the proof of the pannel's poſſeſſion of the goods: ; 
no other rule can well be laid down but this, that the 
thing muſt be found in ſuch circumſtances, from which 
it is preſumable that it was not put there by ſeryants or- 


privity and connivance, In the caſe of John and Eliza- June rr. & r5. 
| beth Bell, the jury found a certain theft proved, © and that 36. 
part of the goods ſo ſtolen were found in the repoſitories 
of the ſaid pannels in their dwelling-houſe at Fala-dam; but 
in regard the pannels were ſome conſiderable time abſent | 1 
from their ſaid houſe, before the ſaid ſtolen goods were found 4 
( there, do not find it proven that the ſaid pannels are guil- 1 1 
2 W ty, art and 1 in FRE ſtealing or nen the aid ſtolen 
3 Sate ” 7 | 


a 


fg 1 does not 958 to be : a iesy circumſtance of che Muſt the Reſet- 
crime, that the thing have paſſed immediately from the — we the 


hands of the thief, into thoſe of the reſetter. When the Thief, 
e c OE 1 
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proſecutor has proves the finding of the 08 in ths : 
poſſeſſion of the culprit, and in ſuch circumſtances as pre- 
ſame his knowledge of their theftuous quality, he has then 
made out his caſe. And when the pannel ſhows in exculpa- 
tion, that he had them not from the thief himſelf, but from 
another perſon, he fill has not a relevant defence, unleſs 


he at the ſame time ſhow that he got them upon ſuch a bar- 


gain, or from ſuch a perſon, and on the whole in ſuch a 


manner, as outweighs the preſumption againſt him, and 


infers a lawful way of acquiſition. For what if he had them 


from ſome member of the family of the thief, or from a 


Refſetter muſt 


know that they 
are ſtolen Goods. 


| Way of proving 
his Knowledge. 


confident of his, who got them from him to keep, but find- 


ing his houſe unſafe, and fearing a ſearch, conveyed them 
to the pannel. If, therefore, in the caſe of repeated chan- 


ges of hand, the charge of reſet is apt to fail, it is not be- 


cauſe it is incompetent in theſe circumſtances, but by reaſon 
of the difficulty 'of the proof, and of the weaker grounds of . 
ban e generally penbing, which that fituation ares. 5 


3. Tux poſſeſſion muſt be for IRS as as 3 1s held i in 1 
the knowledge of the vicious quality of the thing; where- 


in lies the entire wrong of the act, and the ſubſtance of the 


charge. Bare ſuſpicion, therefore, of the fact, or that the 
poſſeſſor had reaſonable cauſe to doubt whether his author 
had acquired the things lawfully, is no relevant ground of 
conviction of this crime: becauſe in ſuch matters the at- 
tention and ſagacity of one man is ſo different from that of 
another ; and though a perſon may be blameable, he is not, 
however, to be „ on account .of pure heedlefſheſs 
or indiſcretion. 8 


To require, hand, that the reſetter's knowledge of the | 
__ of the —_ Wall be * Þy direct teſt imony 
„ 
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to che diſcloſure of the theft to him, would be little leſs child NEE? 
to ſecure him of impunity ; becauſe ordinarily, from the — 
very nature of the ſituation, no ſuch evidence is to be had: 
nay, from the jealouſy and caution ſo natural to people of 
this ſort, it will often happen, that no expreſs communi- 
cation ever takes place on the, ſubject. The common and 
relevant mode of proof is therefore by circumſtances of 
real evidence; ſuch as the concealment of the goods in 
hidden places, the denial of them to the officers of juſtice 
upon their ſearch, the attempt to diſguiſe them by altera- 
tion or effacing of marks, the low price paid for them, the 
| inconſiſtent. accounts given of the manner of getting them, 
and the quality of the goods themſelves, being.ſuch as thoſe 
from whom they were got could not honeſtly have obtain- 
ed: of all which it is a powerful confirmation, if the pan- 
nel himſelf or his author, is of evil fame as a reſetter or 
_ thief. Among other interlocutors which have been given 
on this principle, notice may be taken of that in the caſe of Jan. 27. & 29. 
Ludovick More, on; and Robertſon 25 who were in con- GP 
e $09 ies e l, "7651 ſequence 


* 


® 8 


WE Fi nd, That any | of the houſes or : hone Ubelled 3 hoop 1 and 
« out thereof goods and effects ſtolen, and the ſaid ſtolen goods, or part thereof, 
having been found in ſome ſecret and concealed places, within or about the ſaid 
_ & pannel (Ludovick More's) houſe, ſeparatim relevant to infer the pains aforeſaid; 
and find, That ſoon after the ſaid ſhops, or any of them, were broke open, and 
out thereof goods ſtolen, as ſaid is, the ſaid Andrew Duncan and James Robert- 
_ * ſon, pannels, were apprehended at Belſhiell, and in their cuſtody and poſſeſſion 
were found jilts, falſe keys, or pick-locks; and that they, the ſaid pannels, 
«* when brought before the Sheriff. ſubſtitute of Lanark, did confeſs, that they 
e bad, aboit the time libelled; broke open any of the ſaids ſhops, or that they 
were known to diſpoſe of any of the goods ſtolen out thereof, ſeparatim rele- 
Avant to infer an arbitrary puniſhment,” The verdict was thus as to Duncan. 
and nn, * F inds en That ſoon after the ſhops in Binies, übel 
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Reſetter muſt 


poſſeſs feloni 


OF OFFENCES. 


ſequence convicted, and adjudged to be tranſported, for 5 
their reſpective gude as thieves and News 


10 AﬀOTHER, and no lefs | indiſpenſible quality of the pol. ? 


ſeſſion is, that it be felonious,—with a purpoſe of detaining 


the thing from the owner; becauſe it may happen, though 


| Reſet ſometimes 


near a-kin to 


Theft. 


it cannot be a frequent caſe, that a perſon is knowingly in 


_ poſſeſſion of ſtolen goods with an innocent, or even a meri- 


torious intention. But, ordinarily, the vicious purpoſe will 
be preſumable, from the ſame circumſtances of evidence 
which eſtabliſh the pannel's knowledge of the quality of 


the goods; fo that when this has been proved, it will ra- 

ther lie with him to ſubſtantiate, in the way of exculpation, 
and as he beſt may, the innocent or laudable view of his 
wittingly detaining the ſtolen property of another. 


S5. In theſe ſeveral articles, the crime of reſet has a near 


agreement with that of theft: And this, in ſome inſtances, 


may riſe ſo high, as to make it matter of debate, whether 


the reſet does not argue, and in fact amount to a participa- 
tion of the theft itſelf. If two pick-pockets are plying their 


trade in different quarters of a market-place, and one of 
them runs off with a purſe, and in paſſing conveys it to the 


other, who keeps and carries it away this reſetter, if he is 


to be called ſo, is truly art and part of the theft: becauſe 
he 1 is there | to aſſiſt if there ſhall be occaſion for it; he is 


_ privy 


& led, were — os open, and out . . were den, 8 ſaid dan 1 | 
c can and James Robertſon were apprehended at Belſhiell, and in the cuſtody and 
« poſſeſſion of the ſaid Andrew Duncan were found jilts, falſe keys, and pick- 
« locks, and that both the ſaid pannels, when brought before the Sheriff. ſubſtitute . 
„of Lanark, did confeſs that they hat __ the time  libelled broke o__ the 
1 bud ſhops at Hamilton. * N ' | JO 


AGAINST PROPERTY. 


6 with ivy to the RIF and n of the particular fact; 
and is concerned in, and continues the immediate act of re- 
moving the thing from the owner's power. The ſame ſeems 

to be true, if a perſon, having ſtolen a pack of goods from a 
 waggon on the ſtreet, ſhall ſtraightway repair with it to the 


neighbouring houſe of a known thief 1, who beftows it in his 


| ſecret repoſitory, and afterwards receives part of the con- 
tents for his aſſiſtance. In theſe and the like ſituations, ow- 
ing to the continuity and near connection of the two acts, 
they are conſidered but as one; and the receiver, by his 
concern in the particular deed, is held to be not only ſuch, 


but more properly an acceſſory to the theft itſelf. Perhaps, 


though he has not fully explained himſelf, it is to acts of this 
deſcription that Mackenzie applies the term of immediate re- 
ſet a, in that paſſage where he ſays that it is puniſhable as theft. 
ES: . bent; ra AT Ws Be 


x Ade Robercfon was charged with theft and reſet, 5th July 1717, on this 
narrative: That James Moffat having ſtolen a box, from a cart on the ſtreet of 
Edinburgh, he ran with it, ftraight-way; to her houſe; where, after he had told 
her how he came by it, ſhe took him to a private place in the houſe, broke open 


the box, and got a ſhare of the contents. There is this paſſage in the information 


for the proſecutor : „% The lawyers for Anne Robertſon contended, that the fact 

laid againſt her inferred only reſet of theft, and not theft itſelf, and therefore, 
— before ſhe COTE be found guilty of rey, the theft itſelf r firſt to he your 
3 Eu} 

* T0 Stich it al e that the libel as to pd: being complex, both 
as to reſet and theft, the Lords by their Mterlocutor found, that by dividing 
| ” the goods in her houſe, and in her preſence, and drawing her ſhare thereof, 

there needed no theft be previouſly proven in order to infer the reſetting upon 
cher; and accordingly the debate proceeded againſt her as guilty of the theft, or 

art and part, as well as Moffat, ſeeing it was offered to be proven, that ſhe ac- 

_ + tually drew her ſhare of the goods.” There is, however, no ſuch interlocutor 
| in the record: Probably it was only the expreſſion of an opinion. An act of in- 
| empty prevented any peter trial. 


= >. Tie. Theft-Boot, No. 7. 
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CHAP. III. 


— 


Nov. 25. and 
Dec. 3: 4+ 1728. 


Poſſeſſion; if 
preſumed to be 
as Thief or Re- 
ſetter. 8 


oF OFFENCES 


Be this as it may, it is certain with reſpet to thoſe cath 

where the immediate receiving of the ſtolen goods is coupled 
to a previous knowledge of the particular deed, and to any 
fort of aſſiſtance lent towards the perpetration of it, that 
the charge of reſet can with no propriety be made uſe of. 
This I ſhall illuſtrate by the caſe of Anderſon and Marſhall. 


Anderſon was a vagabond or gypſey. Marſhall kept a houſe 
of reſort for vagabonds. And both were charged as art and 
part of a robbery committed on Bailie Rule, early in the 
morning, upon the highway near Marſhall's houſe. It 
appeared that Anderſon and other gypſies were lodged in 


Marſhall's barn on the night of the robbery, and that Mar- 


ſhall knew of Rule's intention to paſs that way with a ſum 
of money, and communicated this to Anderſon. Anderſon 
_ roſe in the night from among his comrades, then aſleep in the 


barn, ſtepped out at a window, almoſt naked, and having rob- 
bed Rule a ſhort way off, returned to his quarters; where he 
threw in his ſtafF at the window. At this moment, thoſe with- : 
in heard Anderſon in converſation with Marſhall ; Anderſon 
deſiring him to take care of the money, and Marſhall aſſu- 
ring him, © that it was as ſafe as his ſhirt.” Theſe were the 


chief features of the caſe ; upon which the Court found it 


relevant to infer death and confiſcation of moveables againſt 


Marſhall, © his having been guilty, art and part, of the fore- 


« ſaid robbery, by outhounding, reſetting, or ratihabiting 
te the ſame. He was accordingly found © guilty, art and 
ce part, of ſaid robbery, by outhounding and apts LN 
and had ſentence of death along with Anderſon. 1 85 


Ix like manner, it may ſometimes be. matter of debate, 


upon the poſſeſſion of the goods as proved, whether it infers 


guilt of theft or of reſet, Now, as to this; in every caſe, 


A aINSr PROPERTY. 


; * whale, circumſtances of the fact are to be weighed.” But 


in general, if there be nothing farther to elucidate the mat- 


ter, and more eſpecially. with reſpect to thoſe caſes, where 


the time and place of finding are not remote from the time 


and place of theft, ſo as to give countenance to the belief 


of a change of hands; there ſeems to be no ground in law Ih | 


for preſuming that the pannel has the ching as reſetter, ra- 
ther than as thief. Or rather there ſeems to be reaſon for pre- 
ſuming the other way; becauſe if he truly got the thing 
from another perſon, he has it in his power to ſnhow this; 
and with him, in theſe circumſtances, the burden naturally 


lies of proving this, or any other defence, that is excluſue 


:- "ol the charge of theft: On this ground judgment ſeems to 
have gone in the caſe of Murdiſon and Miller, in which the 
verdict was, conſidered by the Court as à ſpecial-finding of 
the; ſeveral facts of poſſgſſion, effacing ING and the 
N like, which are ente an the libel. H bats: 9 


* , 5 
17 } 


58.23 &4- 


4 Avr of the pains of this, ano By u che old PRE 


of Alexander II. c. 21. the reſetter was to be held and puniſh- 
ed as the thief 1. And Mackenzie has ſaid, that this is ſtill 
the law, with reſpect to that ſort of reſet a, but mot very well 
explained by him, to which he gives the aan immediate. 


Alſo it is certain, that in the caſe of Anderſon, Fraſer, He. the 


libel was found relevant to infer death, as well againſt An- 
derſon, who was charged with reſet only; as againſt Fraſer, 
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CHAP. III. 


Reſet, how pu- 
. 


Aug. 11. 1714. 


Mar. 14. 1785. 


Of OFFENCES 


who broke 40 houſe, and brought -the/ goods: to him *” 


find too, that in ſeveral of the older pleadings, the two of. 
fences. are curſorily ſpoken of, as being of the FO pee | 
f N aud _ AIR 224 


J f 


Far. 1 cannot ee et in any. one "infancy judg- 


ment of death has paſſed:on a reſetter, not even on a com- 


mon reſetter, and much leſs for a ſingle 'offence, And 
not only ſo; but ſundry caſes are to be found where the 
diſtinction is made between the thief and the reſetter, 


by inflicting! death on the: one, and only arbitrary pain on 


the other. This, was done in the caſe of Termant; who 


had ſentence. of baniſhment and / infamy; for reſetting the 
goods in his houſe, which Hutchieſon and Macdougal were, 
upon the ſame libel, condemned to die for ſtealing. The 


like rule of judgment was followed in the eaſe of Archibald 
Stewart and Charles Gordon: For Ste wärt had ſentence of 


death, being convicted of two acts of houſe-breaking; and 


Gordon, convicted of reſetting the articles, and to a great va- 
lud, carried off from one of theſe houſes, was ſcourged, and 


tranſported for ſeven years. It is to be obſerved too of 
both caſes, that the reſet was in the courſe of the ſame night 


in which the things were ſtolen. A ſtill ſtronger inſtance 
occurred in a. trial at Jedburgh, before the Lords Hailes 
and Henderland, in September 1786. This verdict was re- 


turned i Jobs: Clerk and . Martin, indicted for 


ſtealing 8 


I The charge i is againſt 11 as $a” BF 3 "After relating the houſe- 
reaking, as committed by. Fraſer, Duff, and. Millar, the libel proceeds thus: 


| 1 All which ſtolen goods were receipt by the ſaid. Alexander Anderſon in his 


© houſe near Snelup, where the ſaid William Fraſer, Thomas Duff, and William 
« Millar were apprehended within two days thereafter, having the ſaid_ſtolen 
“ goods in their cuſtody as they were divided among them.“ The interlocutor 
« finds the ſame (libel) relevant againſt Fraſer and Anderſon to infer the pain 

« of death.” The other pannels were boys; and as to them the relevancy was 
limited to an * pain. — was not convicted. 


AGAINST: PROPERTY. + ol 


5 ſtealing und reſetting horſes : 4 Find the ſaid John Clerk FRE. 
„ opuilty of ſtealing and carrying away all and every one of ———— 
the mares and horſes mentioned in the ſaid criminal libel: 
„ Find it not proven, That the ſaid Thomas Martin is guilty 
. as actor, or art and part, of ſtealing and carry ing away any 
of the foreſaid horſes; but by a plurality of voices find it 
proven, That the ſaid Thomas, Martin is guilty of reſet of 
4 theft as to the hor/es mentioned in the ſaid criminal libel, 
« which were ſtole and carried off by the ſaid John Clerk 
from William Witfn and fifters, Robert Wingate, Andrew El- 
( liot, and James Thorburn.” Now, on this verdict, which, 
as to Martin, is a conviction of four acts of reſetting ſtolen 
goods of ſome value, that pannel had ſentence to be ſcourged 
and tranſported, at the fame time that Clerk, the Ser 1 
ſentence o 
II is a confirmation on the ſame nas chat! in the caſe of Mur- | 
aiſon and Miller, the opinions of the Judges aſſume and im- Maclaurin, 
ply, though they do not directly lay it down, that reſet of Ne. * 
theft, und even repeated reſet, (for ſuch in this caſe it would 
have been), is the lower crime, and only liable to arbitrary | 
pain. Moreover, notice may be taken of the ſtatute 1587, Dy 
"OF 10. touching rhe ſellers of  gudes' pertaining to malefaftors, 
which puniſhes thoſe offenders, who ſeem to be at leaſt akin 
Bs reſetters, with baniſhment only and confiſcation of move- 
ables. Taken together, theſe things conſpire to beget a doubt, 
whether, for proper reſet, and although guilty of repeated 
acts, a perſon may warrantably be puniſhed with death; and 
whether thoſe authorities, which may be alleged on the other 
ſide, are not rather to be underſtood as applicable to ſuch 
caſes only, where the pannel 1 may be confidered as alſo art 
and part of the theft. In itſelf too, ſuch a. diſtinction 
in the puniſhment of theſe crimes ſeems to be a reaſonable 
5 X 2 | > SY o- Aa! rkhing. 


164 0 or OFFENCES. 


— II. thing. For though the one courſe of life may be lirtle tefs 
pernicious than the other, which it ſo much forwards and 
encourages, yet there is a material difference of boldneſs 
and wickedneſs between the actual enterpriſe of theft, and 
the mere keeping of things which have already been taken 
away!. That the higheſt arbitrary FOR __ wa oO, # 
is not the TEEN of TN. e 


ThE 3 4 


* pu- "Ir it were even true that the thief and Shar FR may ſome- 
times be puniſhed alike, yet till a diſtinction would be ne- 
ceſſary to be obſerved with reſpect to thoſe thefts which 
are attended with aggravations. For whether the aggrava- 

tion be by the habite and repute, or the repeated guilt of the 
thief, or even by the violent or deliberate manner of the 
particular act, theſe are qualities which affect the thief only, 


* Lok 2 ee e R - lr. N Con. "> ve — * — — a a N 
TI OE Ons 22 4 rn — 2 Is r ne Et —_ me 7 Ry * * N ; 832 2 r e 8 e LID — pp As Fo 
r.. % EY IO TE IE? en et EG Reo i CCC ; "= 
* rr N — . 2 7 , * ä C = * T IVY 3 ** 3 " 4 

: 


| and not the reſetter; whoſe act of detaining the ſtolen goods 
4 is diſtin from the theft, and who, though he underſtand 


in general that the thing is res furtiva, may, however, be 
utterly ignorant of the particular way in which it was ſto- 
len. The reſetter, therefore, and his act, muſt be judged 
in this reſpe@ by their own proper qualities, according to 
the value and nature of that which he has reſetted, the re- 
petition of the act, and the fame and r of the man. 


Reſetter, can IT —⁴ a Fon 3 3 hs LEE of the 7 
be tried before reſetter; which, according to Mackenzie, cannot take place | 
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till Ader conviction of the Pere thief *, , That, in a 
Certain 
3 1 on the 4th March 17 5 1, Richard Begbie, conviſted of three acts of reſet, 
I on his own confeſſion, was ſont to the * por three _—_— and ba · 
A niſhed Scotland. | | ER 
4 = Tit. mah No. 4. 
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AGAINST PROPERTY. 


6 certain ſenſe, ſuch a rule had once berg received, "FIRE in- 
deed to be ſufficiently vouched. It is laid down generally 
in the ſtatutes of David II. c. 29. de receptatore alicujus ma- 


kfaftoris, that he ſhall not be tried till after the malefactor. 
And in the caſe of John Currour, indicted for reſetting ſto- 


len ſheep, this plea being moved, The Juſtice fand the 
fame relevant.“ It is again ſuſtained in the caſe of John 
Douglas and Agnes Muſtard his ſpouſe; and ſtill more point- 
_ edly, in the caſe of James Clerk, © brouſter at the Weſt Port 
* of Edinburgh,“ where the Juſtice finds, That be the 
_* jnviolabill practique of this judgment, the principal ſteal- 
© er man be firſt diſcuſſit before the receipter can be con- 
be. venit. l ; | 


Tus judgments were, however, all of them given under 
certain modifications, as relative to the caſe of the principal 
thief being known, and neither brought to trial, nor even 
called and outlawed. The argument in the caſe of Douglas 

carries the plea no farther, and the Juſtice aſſigns his reaſon 
for his interlocutor, * in reſpec nae diligence is uſit againſt 
„the ſaid Margaret Ahannay,'' who was the principal thief. 
The reſtraint, therefore, went only thus far, that the thief, 
it known and in cuſtody, was in the firſt place to be brought 
do trial; and if not in cuſtody, was to be outlawed for non- 
 compearance. But that if the thief were unknown, or were 
dead, or were abroad, or could not be taken, the reſetter was 
to eſcape unpuniſhed ; this would not have been reaſonable 
in itſelf; nor does it appear from our records, that any ſuch 
rule was ever eſtabliſhed % Such as the rule was, it has 


long 


1 In the caſe of Graham, 18th December 1663, to which Mackenzie refers 
a a * of the. rule, the verdict was rolcindod on à quite ſeparate 
RE | ground, . 


4. 


16 5 


RESET OF 
THEFT, 


Aug. 16. 1587. 


June 18. 1623, 
Mar. 19. 1634. 


Reſetter, can he 
be tried before 
the Thief. 


- 
an r 4. oy Hef G& i * — 2 ” 2 „ . 
Pr n ＋ 1 Oc rt * ä 
- E _ Ty * ( — 
ISS 2 * Ps 4 * * 
5 * o ” + 1 
* n n 


rern 1 
2 1 n ä 


r 


= 
1 ** ä > """ 1 Y £ ; 
— — E DIAGEES woin eee or Lg 


- 
8 8 
9 


v 
— 

— RISES "I 
r 


3 


EA _ 


oy = * 2 ; 2 —— — 

* ab pm 6 -+_- > ith OB. — L 

S ds ETI ah Ty 6 — ne A 5 ap ant un 

— i > "Sow, "* 8 D dere — 

rn 3 1 RY 6 - r 
< . * * — — CY N i ry x - - 


— —g, ” * —— 
Fc ß ES ag 
*_ , A 3 — * 

— 2 2 © 2 


9 


. ba — 
wot Pho boys WOT EIS" 2 
3 P Ar / cc ip nn» Eo hn 7, 
— 4 — ä 2 2 mmm * * *% My, IT» — * 


3 
CI INS 


* 


- A l 
* r e "29 Ry T* 


— . — — . 
5 i 5 n * _ — 

> Wa 8 I 2 ” * * * 22 * 5 8 RY "0 w , _ 
| 5 FEI 2/2209 - C . Oy . © rr K 
"AE - 0 ** * eee Ten 3 " 2 r N ad * n " „o— Y — 

* r * ͤ—— 1 N 0 * LS, bw. — * via diem. WES: 4 > „ Ee 7 Z . * 5 — bY N E 72 WY 
I " G 4 * : F hey" 0 FX ö * 
g " * * 8 R ? 4 — SITS. + og 4 N 1 9 56 e 77 3 S8 4 
K « S > 1 Loch 22 2 "5 a my, 2 N Win 
2 3 "7 : - n 
7 
- \ : > 
: 


2 


: 2. 
4 

4s 
<0 
E 2 
De 

7 


* : = i 
n 


c Rr n 
a A 
* EA W 


166 


CHAP. III. 


Aug. 9. 1770. 


OF OFFENCES 


long been thus far relaxed in practice, that the thief and re- 


ſetter may be tried at the ſame time, and upon one libel :. 
as was done in the caſe of Anderſon and others in 17013 of 


Ludovick More in 17263 of St:wart and Gordon in 17853 of 
Clerk and Martin in 1786. It is alſo competent, (and in 


this courſe the objection is in a great meaſure avoided), to 


lay the libel with an alternative charge of theft and reſet, 
or one or other of them, as in the opinion of the jury the 
ſact ſhall turn out to be. This was done in the caſe f 
Murdiſon and Miller, in 1773, and in that of Macdonald 
and Jamieſon, where it was objected, that ſuch a charge 
was inept and inconſiſtent. But this objection was repelled. 


ground, viz. That i it was diſconform to the e charge; 1 ths one _ for theft, and 8 


the other for reſet. 
This queſtion was again debated i in ihe caſe of Francis Mellum, 21ſt Ny 0 


1676. But there The Lords declare, that they do nat give anſwer to the de- 
& fence founded on reſet of theft, becauſe it is not libelled in the ſubſumption.“ 8 


CAP. 


AGAINST PROPERTY. 


cnarrzx n. 


or WILFUL' FIRE-RAISING' AND MALICIOUS MISCHIEF. 


TExr after theft, houſe-breaking, and ſtouthrief, the 
chief ways in which property may be taken away from 

the owner, we ſhall attend to. thoſe: offences by which is 
| "_ be n ee or IN are 


I. Ih may: be affirmed withs reſpect to every act of great 


and wilful damage done to the property of another, and 
whether it be done from malice or miſapprehenſion of 


85 right, that it is cogniſable with us as a crime at common law; 
if it be done, as ordinarily happens, with circumſtances of 


tumult and diſorder, and of contempt and indignity to the 
owner. Fot inſtance: to enter a [perſon's lands with a 


convocation of ſervants and dependants, and caſt down the 


houſes, or root out or ſpoil the woods, or throw open and 
deface the ineloſures; to break down in the ſame faſhion 
the ſluices and aqueducts of a mill; to break or burn 
the boats and nets at a fiſhery ; to tear and deſtroy” the 
peats, turf, and feuel, in a heath or moſs ; all theſe are com- 
petent articles of dittay. The ſame is even true of the 


n N of e without any great da- 
mage 
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MALICIOUS 
MISCHIEF, 
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Of wilful and 
. riotous Miſchief. 
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CHAP. IV. 


_ Mar. 6. * 


1671. 
Nov. 13. 16. 17. 
1674. 


OF OFFENCES 


mage done to the property, 34; it be accompliſhed by the 
ſhow of a maſterful force; ſo as to have i in it a mixture of 
riot, as well as of . or intruſion. ” 
TRE caſting down of houſes was found relevant in the 
caſe of Donald and Charles Robertſons. And it was again 
found relevant in the caſe of William Leitch and others; as 
was alſo the charge of tumultuouſly intruding into the poſ- 
ſeſſion of the purſuer's lands, threatening his herds, beating 
and hounding off his cattle, conſuming the paſture, break 


ing the turf to build folds, and other the like acts. In the 


Caſes of riotous 


and wilful Miſ- 
chief. 


June 30. and 
July 7. 1712. 


Dec. 7. 14. 19. 


1713. 


— 
7 


R 


* ment and damages. This action Was after wards deſerted. | A 


caſe of Mungo Grant and others, it was found relevant, 
that, with an armed force, he had intruded himſelf into 
poſſeſſion of the houſe of Caſtlegrant *, and excluded the 


| lawful poſſeſſor. And the like judgment was given on the 
libel, at inſtance of Glaſs. of Sauchie, againſt Monro; of 
Auchinbowie and others, his baron-officer and tenants, for 
pulling down a dam-dike, of which the purſuer had been in 
poſſeſſion, and thereby ſetting. bis mill; that is, ſtopping it 


through want of water *. The libel in this caſe was laid up- 
| Ds ir; FFF yy on. 


1 The Lords 60 Find, That the 1 having the _oſſeſlion of the houſe a "#5 
 Caſtlegrant, by having the keys thereof, and by haying his furniture and ſer- 
vants there, and the faid Mungo Grant, Oc. their or either of their going, 
about the time libelled, and entered the houſe of Caſtlegrant with armed men, 
and refuſing the purſuer acceſs thereto, relevant to infer an Aren n . 


i 


2 The Lords © Find the pannels, all or either of them, about the time libelled : 


„ their pulling down, or aſſiſting to pull down, and utterly; deſtroy, the dam- 
| * dike libelled, and thereby entirely diverting the water from Sauchie's mills, 


« and the uſe of it from the mills of the other purſuers, who, bad been in poſſefion 
« thereof, by cleanſing, redding or repairing the aqueduct running from Loch 
Coultter, before it fall into the water of Bannockburn; whereby the purſuers 
their mills. were laid waſte, or — from going, relevant, to infer an arbitrary 
| „ 6p 5 
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. PERS Ley er . —— 


<> — n * 
r - 8 


on poſſeſſion rather than right, and the jury having found, marietops 


, 
ONES TEN i tr ne — 
A 


; MISCHIEF. q 
that, though for ſome years the purſuer had been in poſſeſſion — 1 
of the dam-dike, yet the pannel had formerly been in uſe to , iN 
open a breach in it, and to /t the mill at pleaſure; whereby | 
the poſſeſſion was fluctuating ; the iſſue was only in a ſentence 4 1 
to repair the dike, and abſtain from oullinhyt it down in fu- 7 
L rare; without order 15 law: * | 4 
Taz mes 3 in the A caſe was more — Caſes of riotous 
Rigg of Morton purſued John Trotter of Mortonhall, for e, * 1 
coming, with a number of accomplices, ſome of them armed Nov. 8. x5. 30. 2 i 
with invaſive weapons, to the precincts of his houſe at Mor- a hae 1 
ton, and there entering his nurſery grounds, and treading | i | 
down,! the Hoy, deſtroying the turf prepared for a bowling- . 
> 8 | | Bets | q 
* puniſhment againſt all and every one of the pannels, and reparation and 0 | | 
s againſt the pannel Major George Monro himſelf; and ſuſtain the defence, that = 
e the Major, or his predeceſſors, were in uſe to bring the water libelled to the . ; j 
1 ſervice of his own mill of Auchinbowie, ſo as to ſet Sauchie's mill entirely, re- | | FH 
4 levant to elide the faid libel and concluſion thereof.” Judgments to the ſame | | l i if 
purpoſe, reſpecting a mill, are in Balfour's Practics, p. 494- c. 6. It may be ob- i | 
| ſerved, that a defence was pled for the baron officer and tenants, as perſons | Wb 
acting on the command of a ſuperior. But even in a caſe of this ſort, the libel 1 
was held relevant againſt all and every one of the pannels. | h 
I « Found it proven, That Major George Monro of Auchinbowie, and whole 4 
other pannels, are guilty of pulling down the dam-dike libelled, and thereby 5 s 4 
« wholly diverting the water of Loch Coulter, ſo as entirely to ſet Sauchie's : ; 9 
mill; and farther, finds it proven, that Sauchie, Bannockburn, and Polmaes, n N q | 
have been in poſſeſſion of the ſaid water, by cleaning, redding, and repairing i 
the aqueduct, running from Loch Coulter, before it fall into the water of Ban- 0 
nockburn; and farder, finds it proven, that the tenants and ſervants of Au- 1 
* chinbowie's predeceſſors were in uſe, as oft as they had occaſion, to bring down 1 
the ſaid water of Loch Coulter to the mill of Auchinbowie, ſo as e to bf 
- ſet Sauchie s mill from going, . the laſt wen years. | 
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CHAP. IV. 


OF OFFENCES 


green, and tearing and cutting that part of the turf which 5 


was already laid. This was found a relevant charge 1, and 


the pannel, being convicted (exepting as to the aarſeties), | 


July 25. and 
Aug. 4. 1730. 


© 


paid the ſum of L. 40, of fine, damages, and expences 2. 
O the 13th of July 1730, Henry Trotter of Mortonhall, 
was proſecuted by Lord Sommerville, for cauſing his ſer- 
vants violently beat down part of the purſuer's ſeat, or loft 
in the church, of Libberton ; which appears to have been 
done on account of an alleged encroachment on the ſeat | 
warch belonged to the 3 3. The * had a favour- 

1 . | 
* Find the ſaid A or any of Gy their a the ine of the | 
« faid Mr Thomas Rigg his houſe at Morton, where his family reſided for the 
time, (and cutting the turfs), and cutting the turfs that were lying ready to 
© be laid in the complainer's bowling-green ; or ſeparatim the ſaid pannels, or ei- 
ther of* them, their tearing up and deſtroying the turfs, or any part thereof, 
that were already laid in the ſaid bowling-green ; or ſeparatim the ſaids pan- 
t nels, or either of them, their treading down and deſtroying the complainer's 
e nurſeries there, all about the time libelled, relevant to infer an LOR Pu- | 


„ niſhment, 3 and eee 
> Trotter entered 2 proteſt againſt a this bene, « for remend of i, to King 


« and Parliament.“ 


3 oth July 1730. « Find, That Nasty Trotter of W ined, 
« having ordered his ſervants, or others, to beat down a ſeat or loft, or any part 
* thereof, built by or for the behoof of James Lord Sommerville, purſuer ; and 
« the ſervants, or others, ſo ordered by the pannel, having, at the time and place 
„ libelled, violently beat down the faid ſeat or loft, or any part thereof, or that 
* the pannel was art and part of the 2 RE mon to infer an er = 
„ niſhment,” T i 

The libel begins thus: „That whei by the laws of this and vl other well = 
governed realms, all riots, and violent invaſion of property or poffe ſſion, and 
« atrocious real injuries, ſuch as the pulling or beating down with axes, ham- 
mers, or ſuch other like inſtruments, the ſeats and lofts in churches belonging 


7 ten of ohr ſubjects, or ee put N them — the decent . 5 
| wig 


AGAINST PROPERTY. 


aa did; and the pannel -paid L.xoo, of fine, damages, 
and expences. | 


TuksE may S800 as a ſpecimen of che courſe of practice 


in times paſt, (for of late years the civil courts have more 
commonly been reſorted to for redreſs of ſuch injuries), 
vith reſpect to violent or tumultuous moleſtation, 1ntruſion, 


I or ne of n 
| Uri the whole of Un; theſe chin ſeem to be obſer- 
5 „10 I. It will not acquit the pannel, that there is a con- 

troverſy between him and the purſuer concerning the mat - 
ter of patrimonial right, (as happened in every one of the 
inſtances which have been quoted, ) and that he proceeded 
in the belief of a civil wrong, previouſly committed by 


that perſon againſt him. For he is not excuſable in forgetting. 


that the courts of law are open to his complaint; 2. It is 
grounded in the ſame reaſon, namely, the due regard to the 
order and tranquillity of Society, that the pannel ſhall 


cequally be convicted, whether it be that he interferes with 


the property of another, or only with his ſtate of peaceable 
_ and'lawfulipoſſtſſion; For neither is this to be broken but by 


the order of law. This rule eſpecially appears upon the terms 


171 


MALICIOUS 
MISCHIEF, 


Grounds of Re- 
levancy ia ſuch 
Caſes. 


of the interlocutor in the caſe of Monro. 3. That which law | 


in ſuch debates chiefly! regards, is not ſo much the patri- 


. my —y NIE; UI in moſt * theſe inſtances 


* 2 | Vas 


« of the ſaid ſeats, lofts, or churches, * a riotous, maſterful, and lawleſs manner, 
* aſſembling any number of perſons together, armed with the inſtruments a- 
© foreſaid, which might bave occaſioned tumults and great diſorders, and had 
4 fatal conſequences, are crimes of a high nature,” c. > 

It appears, that the a& which gave occaſion to this libel, was the 2 POS 


of a Dorick pilaſtex in Lord Sommerville's ſeat, which, as Mortonhall alleged, en- 


y croached upon his ſeat. / It was med, i in NOT done a POE or two me 
the e of the ſacrament, 5 
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Nov. 15. 1714. 
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1714. 


Poiſoning of 
cattle, ſheep, Dc. 
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1 OFFENCES 


was but trifling,) as che inſult both to the public yy this in- 


_ dividual, by the violence and tumult with which the thing 


is done. Hence, on occaſion of the above controverſy be- 


tween Rigg and Trotter, the latter having recriminated, un- 
der the pretence that Rigg had raiſed the turf for his bow- 
ling-green from a ſpot of land which belonged to Trotter, 


but without ſpecifying any circumſtance of violence or dif-. 
order; this was held to reſolve into a-queſtion of treſpaſs, 
or controverted marches, and to be no relevant ground of 


a criminal charge. In like manner, upon a libel againſt Sir 


James Dunbar and others, which bears a charge of ſundry 
uſurpations and iniquities committed by the pannels, one 


article is diſmiſſed for this reaſon, chat no ens of: 0 
e 1s 1 forth . . | DER 


| ' Tas Haan is, however, only applicable to the caſe: 
of inconſiderable injuries to property, or to ſuch as may 
have been done by the pannel under the miſapprehenſion of, 
right. For if any one go and poiſon his neighbour's dogs, 


| ſheep, or cattle, or mangle them by cutting out; their tongues, 
breaking their limbs, or the like, certainly this is a crime, 
and puniſhable with ſevere pains, though he proceed ever ſo, 
ſecretly in the execution of his wrongful and malicious 


purpoſe. Nay, I find that for the poiſoning of poultry, 
Thomas Bellie, burgeſs of Brechin, came in the King's will, 
and was baniſhed under pain af death; having mixed 


_ arſenic with dough, and thrown it down in the court- yard g 


of his neighbour, Janet Clerk, to poiſon __ ne, 3 Prog 
ſome of them were killed. | 
Tun. 


3 6 As alſo, ind the find ks vix. . That Forſyth aid by himſelf or K 8 
2 aner of Sir James Dunbar, poſſeſs a part of the lands ſet to the purſuer, and 
« wherein the purſuer had been in poſſeſſion, not relevant in a criminal proceſs, 
« 0 violence PE libelled, without 3 of any ol vil action as accords.” | 


3 is uſed in the firſt of theſe laws, was, in one inſtance, ap- 


: : 0 


AGAINST PROPERTY. ö 173 
Tuts judgment proceeded on the common law. But in —— 


certain inſtances of wilful miſchief, which are more alarm- TN 

ing by the high damage which attends them, or by their Houghing Pak n 

frequency, and the eaſe with which they may be done, it of ploughs, Ge. 

has been thought proper to ſtrengthen the protection of the e 

common law, and to deter the malicious by the dread of a. Ih na 
higher and ſtatutory pain. This is true of the breaking or 

deſtroying of ploughs, or plough- gear, in time of tilth; of 

the killing, goring, or houghing of oxen, horſes, or other 

cattle, at the ſame ſeaſon, or in time of harveſt · labour; and 

of the breaking and deſtroying of mills; all of which of- 
fences are, by theſe ſtatutes, puniſhable as theft, and with — 2 
the pains of death. The phraſe of © uther cattel” which. * "© 7 


| plied to the killing of ſheep; and three perſons, George, Wal · Feb. 20. 1616. 
ter, and Ingram Scott, were, in conſequence, condemned to 


die. But it may be doubted, whether this is a ſound con- 


ſtruction of that ſtatute, which, even with reſpect to the 
Finds that are expreſsly mentioned in it, ſeems only to be 
applicable to the ſeaſons. of labour. Other ſtatutes, which -p#tin 

make the like proviſions: as to the killing of game, the cut- bi 
ting of; trees, the breaking of doyecotes, and the vos were | 

. kae abet notice of under che head of theft... | 


: u. Bur by far this moſt Estee cis Wind falls 1 Of wilful Fire- 
the general head of malicious miſchief, is the crime of wilful raifing. 


3 fire · raiſing; to which I have aſſigned a place in this Chapter, 


aãs ordinarily intended to do a patrimonial injury, though it 
may be, and ſometimes, but more rarely, hath been direc- 
ted againſt life and perſon too. Take it in any view, it is 
always a crime of the firſt degree; on account of the dread- 


* and extenſive ! it OE occaſion, the aro terror and 
| | : alarm 
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CHAP!1V. alarm which attend it, the impollitiility of g 
he EG 


Pains of Fire- 
raiſing. 


Pains of Fire- 
raiſing. 


B. 4. c. 6. 


or. OFFENCES. 


it, and the pure and ere Is of _ contrivance : 


5 ad way of e execution. 


TE laws of all countries have: therefore! eotifimnd 4 in 
dooming the fire-raiſer to death; as well as thoſe of ſeveral 


have ordered him to periſh in ſome uncommon and more 


cruel mode of execution. The Roman law, if he were a perſon 
of low condition, allowed him to be expoſed to wild beaſts; 
and in certain other caſes, ini necari jubetur 1.“ This 
ſort of retaliation was alſo adopted in the laws of the Viſi- 
goths, and of ſome others of the barbarous nations ; with re- 
ſpect to him at leaſt who raiſed fire within a town or village. 


The ſame law was proclaimed for the German empire, by a 


— 


conſtitution of Charles V.; and, as Carpſovius ſays, it was 
the general rule of his time in Saxony, for fire-raiſers of eve· 
ry regen and condition? by; 4 Se cremandos M. „ 0 


| were us in- :Seorkind, we and hate the Agri Moe laren, 
likened the crime of fire- raiſing to that of murder, and or- 
dered that it ſhould in all points be proceeded in, treated, and 


brought to iſſue as ſuch. But not content with this ſeverity, 


which had proved inſufficient in thoſe diſorderly times, the 
Legiſlature, firſt by ſtatute 1426, c. 75. and afterwards, more 


fully, by ſtatute 1529, c. g. raiſed the crime of fire-raifing, at | 


leaſt in certain caſes, to the rank of treaſon. The auld 


„ lawes, (it ſays); ſhall be keeped with this addition, that 


9 1 cummis and e Folke in Ftleie- RO and all 


001 „5 


L. 9. et © 12/ig De Tacendi, Ce. L. 28. No. ea De Pann 


. 2 * Vii lib. 8. tit. 2. No. 1. : cb. queſt p. 225. 


— 
— 


—— 


AGAINST PROPERTY. 


« burninges of houſes and oornes, and wilfull en 
0 "8 trenion, and crime of leſe majeſtic.” . 


-a_ either to 8 or to fonio reaſon which 


cannot now be aſſigned, this act was not printed in the 
Black Acts, or firſt edition of our ſtatutes 3 which omiſſion to 


5 ſupply, ſpecial order was given to print it, by the ſtatute 
1367, c. 32. And thus it happens, that in all the later editions, 


8 this law is found inferted both in its proper place, as a ſta- 


tute of the year 1528, and alſo as a renewed act of the year 
1567, being the act immediately following that which gives 
order for the printing. But in this renewed form, the law 
is inaccurately given, both as being referred to the year 1526, 
in which there was no Parliament, and by the omiſſion of 
the words © and all burninges of houſes;” whereby the ſenſe 
of the enactment is maimed and confounded. This is the 
more material to be taken notice of, as Mackenzie in what 
he fays of this crime, having attended only to the renewed, 
and not to the genuine ſtatute, has been led into difficulties, 
and indeed n Wen che extent and N 
of the law. 


BkEs IDE theſe two, there is an dete ſtatute, the 


act. 1540. c. 118., which chiefly relates to the burning of corn 
in ſtacks or barns, and on the whole ſeems to have been in- 
tended, not for taking away the pains of treaſon formerly 
ordained, (as Lord Royſton ſuppoſed), but for diſabling the 
Eing to pardon the offenders in this ſort, or even to com- 
mute the lawful pains of their tranſgreſſion for any thing 
leſs than baniſhment r. It is not clear, that this was even 


N meant to be a perpetual law; and we know, that it was no 
better obſerved than thoſe other ſtatutes which made the 


See Royſton's Notes, No. 10, tit. Fire- raiſing. BY 


175 | 


FIRE-RAISING. 
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raiſing. 
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CHAP. IV. 


Pains of Fire- 
raiſing. | a 


Erime requires 


actual burning. 


June 28. and 


July 8. 1670. 


OF. OFFENCES 


like eim with reſpect to murder, nail other acts of - 
violence to which thoſe times were addicted. 5 


ThE pains of e were 9 by ſtatute 1592, 


C. 148. extended to the burning of coal-heughs. But by the 
act of the 7th Anne, c. 21. the laſt which relates to the 
pains of this offence, and the ſame which extends the Eng- 


liſh treaſon- law to Scotland, fire-raiſing, i in all the inſtances 
which had been raiſed to the rank of treaſon, was again 
lowered to the ordinary condition of a capital rn and 5 
was ordered to be proceeded in and tried as ſuch. — 
So ſtanding the law as to the puniſhment of e | 
I&t us next attend to the character and lawful Aeleriptiog of = 
the crime. 1376 25 1 


1. We TY to remark the diſtinction between the pro- 


per and capital crime of fire-raiſing, and the attempt to 3 
commit it; which lies in this, that the fire muſt not only be 


applied, but applied with ſucceſs, to that which is meant to 
be deſtroyed. Though our opinion of the offender may be 


the ſame, it is not however ſufficient authority in law for 
paſſing ſentence of death on him, that he has taken the laſt 
ſtep, and done his utmoſt towards the perpetration of his 
wickedneſs, as by kindling his matches, and toſſing them 


among the corn, or upon the roof of the houſe; if in fact 


his deſtructive purpoſe has not been accompliſhed. Probab- 
ly it was on this account, that no ſentence followed in the 
caſe of Barbara Phinnick, who, as appears from the proof, 
being left alone in her maſter's houſe, had torn a bed-quilt, 


and placed it under a bed, with a burning candle in the - 


middle of it, and had then gone abroad and locked the . 
doors, with 1 intent * to deſtroy the houſe: but which 


4 | 5 purpoſe 


AGAINST: PROPERTY. 


- r failed to take effect, neither the bed being ſet fire 
to, (owing to a bed-tick of leather), nor even the bed-quilt 
55 being quite conſumed, and the boards of the floor _— be- 

1 FR to be ee eg _ Tn was ne 131115 


$65 


FIRE-RAISING. 
— — N 


Bbr this ahi ſs requires to be ak on akin other Burning of any 


fide : for we ſhould form à very falſe, and no leſs unreaſon- 
able notion of the law, if we ſhould conceive that there is no 
fire raiſing without the abſolute and complete deſtruction of 
dhe thing or tenement, to which the fire is put. Certainly 
the crime is as much committed, if one ſtack in the. barn- 

yard, or any diſtinct portion of the houſe is deſtroyed, as if 


the whole were conſumed, according to the pannel's in- 


tention; This poſition, (if there be occaſion for anthori- 

ties to confirm it), is announced in the interlocutor in the 
caſe of Stuart, Mill, and g e as * in that of William 
and een prater. ige 
Nor a fo; but in this 1 of inet r lid 


- ſhall be held to be guilty of no lower W though no en 
£ | | itch tBii: | * in 


1 The ** Baier found as ity « of bling of fire within the at of 
| « ts ++ 7:T962:194 


+ 


C.* 
284 


| 2 4 FF ry and their ſetting fre · to the ſaid: honſe of Inchdruer, by 


N „bh the ſame ar part thereof was burned, alſo at the time foreſaid, likewiſe 
_ © relevant to infer the pain of death,” Interlocutor in the caſe of Stuart, 34 
Auguſt 171 3· 
In the caſe of F raſers, « Find the ſaid William Fraſer alias Oig, and Ales. 
ander Fraſer alias Oig, pannebs, or either of them, their having, the time li- 
. belled, wilfully ſet fire to Mr Patrick Robertſon's barn, or corus in his barn- 
“ yard, whereby the ſaid barn or corns, or part of them, were burnt or conſu- 
* med, * relevant * infer the pain of death.” * Irn November 1720, | 


Part is luflicient, 


July 27. 1773. 
OR. 21. 1720. 


Is ſufficient, if 
fire be F ar ſed. 


. 
1 
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_ CHAP. Iv. 


— — 
5 Y 


July 23. and 
Aug. 16. 1711. 


Fire muſt be 
raiſed wilfully 


res, n 0} nos 


OF OFFENCES. 


in althe "Rp WE nor chamber of the tenement be conſu- 
med, if, properly ſpeaking, the fire hath once laid hold of, 
or been raiſed in the premiſſes; 3 ſo as to occaſion alarm for 


their ſafety, and put them in plain danger of the farther 
progreſs of the flames . For, as the very appellation of the 
crime indicates, it is not the crime of burning, or deſtroy- 


ing by fire, but of fire-rai/ing ; and agreeably to that: ſtile 


the ſtatute 1528 not only declares all burnings of houſes and 
corns, “ but alſo that © wilful fre-rai/ings'” ſhall be treaſon. 
If therefore the fire hath once faſtened; on the ſubject, and 
is only. by timely diſcovery prevented -from ſpreading far- 


ther, the capital offence is here committed, though no ma- 
terial damage has enſued. This was the- deſcription/ of the 
caſe of Margaret Nicolſon; who was charged to; have kind- 
led fire, but which was almoſt inſtantly. diſcovered and ex- 
tinguiſhed, in three different parts of the thatched roof of 
her maſter's houſe. But the proſecutor reſtricted his con- 
cluſions to an arbitrary pain; we the e N to be⸗ 


{If 15 17 
2. Tux only other, . an kodtſpenlble quility of the af, 
as s being that circumſtance wherein the guilt of it entirely 


lies, is that the fire be raiſed wilfully; that is to ſay, out of 


malice, and on purpoſe to do a neighbour harm. If it be 
kindled rectleſsly, or from miſgovernance, according to the 
phraſe of the old ſtatute 1426, c. 75. the greateſt ſeverity 


= can bs ara en, ane, the ee, en 0 faulty 
2 e e 


1% Accedeute periculo 3 majoris, gue i facillime « evenire | praiſe, bicet im- 
« pediente Deo non evenerit. 8 | 
| Adfque dubio igitur pena ignis quogue reo 0 off infligenda, per incendiun, ar: 5 
vum et minimum damnum illatum, et ignis eo ipfo momento, dum urere ac ædes in- 
1 « ammare ceperit, rurſum — crrincfut. Cn, Quæſt. P. 228. No. 39. 


* 


AGAINST, PROPERTY. 


1 is to inflict a fine or ſhort impriſonment i, Nor is 
even this cenſure warrantable, unleſs the fault be of that 
high degree, 1 ut We aut dolo 2855 7 eee neck IT. Ne de 
E incendio. : 


ws he proſecutor bas poruliar Aiſiculties to mms 
5 iche in proving this the fundamental article of his charge. 


In moſt caſes of theft, murder, malicious miſchief and the 


like, the crime leaves ſuch veſtiges behind it, as upon 
tbe firſt view betray the felony which has been committed. 
The ſame is not true of fire-raiſing: On the contrary, the out- 
ward ſpectacle of a wilful, and of an accidental fire, is quite 
the ſame; and indeed the more complete the ſucceſs of the 
felony, the more thoroughly all the means of detecting it 
are deſtroyed. Excepting, therefore, in thoſe rare caſes, 


| where direct teſtimony can be obtained to the very act of ſet - 
ting fire, the proſecutor has to ſurmount this obſtacle, as he 


beſt may, by convincing arguments and preſumptions, drawn 
from the circumſtances of the caſe. It is an article of that 
tendency, that fire breaks out ſuddenly in a houſe which is 


: not inhabited, or in remote parts of a building at the ſame 
time, or that combuſtibles are found ſtrewed in or about the 
piremiſſes. But it were vain to attempt any enumeration of 


the particulars which may be ſerviceable in that reſpect, or 


to think of laying down any rule for their ſufficiency, other 


than this obvious and general direction, that the proofs and 
tokens mult be pregnant to prevail againſt the pannel, who 
in this, as in other caſes, has the preſumption of innocence 

in bis favour. e to ſay that it is not gy to imagine, 


FIT 8 A2 pi of 


| 3 1 That Natute oþpriots baniſhment for 8 years fon the burgh. But this 
| was a regulation of police, ſuited to the great * of fre i in thoſe times, when 
a * weed W 
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FIRE-RAISING, 


Proof of the 
wills purpoſe. 
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CHAP. IV. 


; Jan. 13. 1792. 


Proof of the 
wilful purpoſe. 


OF. OFFENCES 


by what other than wilfal-:means the fire colds SIONS vil! 
not, without ſome farther indication, be ſufficient; ſo many 
are the ſtrange accidents, and trifling indiſcretions by which 
miſchief of this ſort may be occaſioned. On that ground, in 
the caſe of John Ker, the jury found a verdict for the pannel. - 


Sir GEORGE MACKENZIE, in his chapter concerning this 
crime i, ſeems diſpoſed even to go a greater length, and to 
require a proof of the corpus delicti by direct teſtimony, or by 
confeſſion of party, to the abſolute excluſion of preſumption. 
But as this paſſage is introduced with mention of the caſe | 
of John Meldrum, tried in Auguſt 1633, the tneaning may 
only be, and in this he is ſurely right, to exclude thoſe yague 


and inconcluſive preſumptions of common fame, previous 


enmity, threats of miſchief, and the like, which ſeem in 


that caſe to have been the chief grounds of conviction. 


The charge againſt Meldrum was for burning the tower of 


Frendraught, of the height (the libel ſays), of four houſe 


„high,“ and in which periſhed the Viſcount Melgum, fon 
of the Marquis of Huntly, the laird of Rothiemay, and four 
of their ſervants, all of them gueſts at the time with the laird 


of Frendraught. Meldrum had once been an inmate of 
the houſe ; and the manner of the fire was ſuppoſed to be by 
his toſſing combuſtibles into a vault at the hottom of the 
tower, through the ſlits aud ſcores of the vault, whence 
the flame communicated upwards, through a fquare aper- 
ture, or hole in the arch of the vault, and conſumed the 
whole of this high tower. This was, however, nothing bet- 
ter than a hypotheſis, - unſupported by any pointed proof 
with reſpect to the manner in which the fire began; and 
though the man may have been guilty, I muſt agree with Mac- ; 


KenzIe i in thinking it doubtful, whether there Was. legal evi 


| dence. 5 Z 
Z No. 2. 


AGAINST. PROPERTY. 


denoe to convict him. A perſon named John Tochock, a 
ſervant in the tower, and an alleged accomplice of Mel- 
drum's, was indicted in the ſucceeding year; but as he had 
previouſly been put to the torture, which he ſuſtained without 
confeſſing, and as no farther evidence had after this time 
been obtained againſt him, the Court, in theſe circhithifikinees, 
wn to remit bim to an uſlie. FRE LEY OLE NY 


Warns theſe e concur, it will not wuterlally 
affect the caſe, what the mode of executing the miſchief 
be: Whether it be done by one perſon or by a mob, (as 
vas reſolved in the caſe of William Spence); whether 
the pannel kindle the fire with his own hand, or by that 


of others whom he procures or equips for the enter- 
_ priſe 3 or whether he apply the fire directly to the thing or 
tenement which is meant to be deſtroyed, or to ſomething 
contained in or nearly connected with it, ſo that the one 


brag on fire, the other is likely to kindle. If the pan. 


nel, thinking to cheat the law, ſhall not caſt fire into 

the corn, but into the dry furze in the middle of the field, 
or immediately bounding it, or if he kitidle a ſtack of 
2 fenel adjoining. to the bart yard, or ſet fire to! the goods. 
or furniture in the ware-houſe, he ſhall ſtill be judged 
as a fire-raiſer, if bis purpoſe take effect, by faſtening 

upon or confuming any part of the corn or of tlie bufld- 
ing; for it is all one, as if he had laid and kindled a 
train of gun- powder with the ſame intent. The charge was 

accordingly found relevant in a caſe of this deſeription, that 


of James Douglas, who having broken into a writer's cham- 


5 ber and ſtolen, wilfully placed a burning candle among the 


papers 1 ina e ref or "Wells (thinking | to. Wer um theft); 
ae 


£5: N 2 
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June 22. 1634. 


Caſe of a Thing 
burned, by fire 
ſet to another. 


bes 13.784. 


1682. 


Aug. 4. & 10. 
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CHAP. Iv. 
— 


Caſe of Thing 
burned by fire 
ſet to another. 


— 


SY OF OFFENCES, 


whereby the "SI was ſet fire to a WIN 2 Mn as 
little ſhall he have any defence, though the thing bo : 
ſets fire to be even his own property, if it be ſo ſituated 


that the ſafety of his neighbour's property depends on . 5 


(being, for inſtance, floors of the ſame tenement, or being 
contiguous and connected buildings), and if any part of his 
neighbour's property is in conſequence conſumed. Certain- 
ly, by how much more ſuch a deed ſhows a rooted and inve- 
terate malice againſt his neighbour, by fo. much more is it 
eving of the higheſt pains of lay. 8 


IN theſe ange I have e pannel to have had a 


purpoſe from the firſt, againſt the very ſubject which has in the 
event been deſtroyed. But even this may not in every caſe be 
"neceſſary. It is the general rule which governs in the con- 


ſtruction of other offences, and will equally apply here, 


that the malefactor who is actuated by a malicious purpoſe 


againſt his neighbour, and has meant to do him a great and fe- 
lonious miſchief, ſhall be accountable forall the conſequences 
of his act; at leaſt, if they are not of quite a fortuitous and 
extraordinary, nature, but. ſuch as might naturally, and not 


improbably enſue on his enterpriſe, If, therefore, auy one 


ſet fire to his neighbour's copſe-wood, or heath, or moſs, 


with intent only to deſtroy that ſubject, (in which he does 


not commit a capital offence), but the fire gets head, and 


conſumes corn and houſes, and all that is in the way, he | 
ſhall be puniſhed in the ſame degree, as if he had intended all 
this ravage from the firſt, He ſhowed a high dole, a de- 


en and picked ess n his neighboures in the im- 
Ret: 1, nar 17: e 6f] ' mediate 


} 


e — owing. to on defed nd 33 in ; ev may of . 
— es confeſſion. 


0 


AGAINST PROPERTY. 


medings thing be did; that which has followed is a mif- 
chief, though higher, of the very ſame ſort with that which 


183 


e 


he intended, and ſo likely to follow on it, that, when he did 


the other, he muſt have been utterly indifferent to his 
neighbour's intereſt and ſafety, whether this miſchief alſo 
ſhould enſue or not: So th the firſt purpoſe in ſuch a 
caſe naturally connects with the event, and completes the 
capital offence. I ſhall put another cafe in illuſtration. If 
a mob break into a man's houſe, and pull his effects to 


; pieces, and afterwards, the more effectually to deſtroy them, 
| : proceed:to pile 7; them-up in front of the houſe, and there 


| to burn the heap, by which the houſe it ſelf is ſet fire to and 
_ conſumed ;; this, without a doubt, e e pe it 
happen BEIT their le intent. | | 


Ax. vo here, en vot ricky! in the order. Ry” our arrange- 
ment, I am naturally led on to obſerve with reſpect to the 
offender's purpoſe, that if it was to barnithe thing which has 


Object of * | 
Fire-raifin 


material, 


been conſumed, the crime will not the leſs be fire-raiſing, that 


the doing of this particular miſchief: was not the ultimate, nor 
ſole, nor even chief purpoſe of his enterpriſe: It a mob aſſault. 
a gaol, to; reſcue rioters who are confined there, and they 


burn down the doors, paſſages, and inner ſtrengths! of the 
gaol, to obtain entry of the building; and of its ſeyeral parts, 
this ſeems alike to be fire-raiſing, (and may be maintained 


to be ſo, even though they themſelves ſhould in the end extin- 

guiſh the fire), as if they had no other object i in coming there. 
It is ſtill true that fire has been wilfulty, maliciouſly, and felo- 
niouſly, not caſually, excuſably, or culpably raiſed within this 
gaol, and that part of the ſame has thereby been conſumed; 


and the caſe is only ſo much the worſe for the pannels, if this 
5 at has been B N the alſo a, and felonious ; 
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CHAP. IV. enn of . breaking gaol, and deiximgy! pri- 
ſeoners at large. Or put the caſe, that a toll-houſe is inva- 
ded, and partly burned by a mob, with the purpoſe of hin- 
dering the collection of the toll. It cannot be imagined that 
the fire- raiſing ceaſes to be ſuch, becauſe it is the uſeful, 
or the neoeſſary inſtrument, tõvards that farther, and alſo 
criminal object. In the caſe of Maclauchlane, tried as ac- 
cCeeſſory to the outrages committed by the Porteous mob, one 
2 of which was the burning the doors of the gaol, to gain 

9 admittance to their victim, this of fire: raiſing was according 
ly libelled, among other denominations of crime. But whe- 

ther the charge was meant to be ſuſtained under that form, 4 

cannot be ſaid upon * terms in benen the — 

tor is expreſſed. LE 00935, RY nod haogod fraggri 
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What Fire-rai- I RED OD. enquire concerning the things or ſubjects, 
wat E on which the capital crime of fire-raifing may be committed. 
There can be no queſtion with reſpect to thoſe ſubjects, name - 
ly; houſes, corn, and coal-heughs, which are ſpecially men- 
tioned in the ſtatutes 1528, 1540, and 1592. And theſe, for 
obvious rea ſons, are certainly the poſſeſſions Which moſt re- 
quire to be guarded from this ſort af injury. Neither can 
L find that any judgment has extended the deſcription of = 
the crime beyond theſe articles, ſo ks to affix the ſame pains 
to che ebe Mg of Woods FIG Ee xe! feuel 1, 
ms 39179 38093 Ni biy Atze A core part itn gr TT Ms Of or | 
l 4111109 (TL 1 0 = 10/0 AN ro! ly Ki 5 1 NSH 
7 Mackenzie, No. That in the ale of” "Suddie, ha, fader; refuſed to 
| 2 the penn of 8 el i in a m "treaſon. The fact, as upon the re- 
cord, appears to "8, chat. che M not inſiſt upon his libel to that extent, 
but, upon objection moved; conſented . That the Juſtices conſider the puniſn- 
«+ ment.” The verdi& (of the 4th Augüöſt ) genvided the pannels only in terms 


of their own W as burning feuel which beg rd. to themſefves. | Sentence, 
was ſuperſeded, till diſcuſſion of the point of NY and 3 ans the ; 


ground where thi feuel was ee 
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AGAINST PROPERTY. 


or in general any ſort of moveable effects. Whatever may 


be true as to other modes of charge, it would not therefore 
be capital as fire-raiſing, that a mob, after riffling a houſe, 
collect the effects and burn them in the ſtreet; nor even 


within the houſe, that they burn the owner's title-deeds, 


bank-notes and bonds, or other valuable papers and preci- 


ous effects, gathered into a _— in the ee nn 


od 


2 the hearth, 


18; 


FIRE-RAISING. 
8 


Wirn  reſpedt . to corn; chis ſubject, according t. to | Burning of 


the ſtatutes 1 528 and 1540, is equally protected by the 


| higheſt pains, whether it be in the field, or gathered into the 


corn-yard or barn. And with reſpec to houſes, the broad 


Corn 1 1s capital. 


terms of the act 1528, all burnings of houſes and corns,” 


ſeem to be applicable alike, and practice has in fact applied 


them, to every ſort of houſe, whether it be a dwelling-houſe, 
— work-houſe, or warehouſe, or a barn, ſtable, or other out- 


| houſe; ſo it be what is commonly termed or underſtood to 
be a houſe, and not a bare hovel or temporary place of ſhel- 


ter. Still leſs is any diſtinction admitted in the caſe of 
a dwelling-houſe, according as it is or is not inhabited, or 


even fit for habitation at the time. The charge was found 


relevant in the following caſes ; that of Alexander Cun- 


ningham, July 30. 1677, for burning Lord Strathmore's of- 
fices and ſtables 1; that of William and Alexander Fra- 
ſers, Nov. 4. 4 1729, for burning a barn or corns in the yard 2-; 
Be e | | that 


3 This caſe i is work . as an inflencs of 3 3 | An 
— ambiguity in the young 15 the e N ſentence of . | 


2 The Lacks fond the ſaids ORR or either of them, their having the 
4 time libelled, wilfully ſet fire to the complainer's barn, or corns in his barn- 
5 yard, whereby the ſaid barn or corns, or part of them, were burnt and conſu- 
med, or that they or either of them were art and part thereof, relevant to in- 
fer the pain of death and confiſcation of moveables.” Nov. 7. 1720. 
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CHAP. IV. 


— 


May 8. 1573. 


April 18. 1577. 


July 29. 1588. 


to ãnfer the pains of death and confiſcation of thang . 


OF OFFENCES 


that of Walter Buchannan, January 15. 1728 2, 1, for bes 
ing a houſe, though not inhabited, or the corn and furni- 


ture within it; that of David Young, July 24. 1738 2, for 
burning a corn- ſtack in the yard, a barn, byre, and grana- 
Ties, and two rooms of the nen een 3 all or 
any of which are ſuſtained. 35 ͤ—·. 
THERE are alſo theſe entries of couriaion, of 2 more 


ancient date. William Donald and James Oliver, con- 
victed and hanged for the treaſonable burning of Sir Andrew 


Ker's corns. Andrew Thomſon of Silver Burn “ delated 
« of the burning of certain corns ... to Mathew Lau- 


„ rjie:** marked on the margin, Convie. et Combuſt. William 


Brown “ delated of coming under filence of night to the 
© barn of Bracoth and barn-yard thereof, and for the trea- 
“ ſonable raiſing of fire in twa bear-ſtacks in the ſaid barn- 
* yard, and for burning and deſtroying the ſaid twa bear- 


„ ſtacks, and ſax ait-ſtacks, with the ſaid barn, and certain 


“ corns being therein.“ He was convicted of this charge, 
with the exception of the oat-ſtacks, and was hanged: The 


oldeſt caſe I have met with is entered thus: gth February 


„ 1554, Robertus Paterſon convict. de incendio et combuſtione 
“ granorum de Sprouſton pertinen. venerabili in Chriſto Patri Ja- 
* cobo, Ec. in menſe Novembris ultimo elagſ. commiſſ. et ſuſpen.. 


1 « Find, That after John Maclintock had taken poſſeſſion of the ſaid houſe, 
© he the ſaid Walter Buchanan did, at the time libelled, ſet fire to tbe ſaid houſe, 
<« whereby the ſame, or the corns and pleniſhing placed there by the ſaid _ | 
<« Maclintock were en relevant to infer the = of ans 2 


FF "TAL * 1 3 Ubelled, wilfully ſet | 
* fire to any of the houſes or corns libelled, whereby the ſame was burnt or con- 
© ſumed in manner libelled, or that the pannel was art and part thereof, «ang | 


AGAI NST PROPE RT Y. 


Bor is it to be held concerning thoſe tenements which 
8 the ſubjects of this crime, that they are ſo in all ſitu- 
ations, and even though a material intereſt in them is veſt- 
ed in the offender himſelf? If the offender's intereſt is any 
thing leſs than the property of the tenement; as for in- 


ſtance if the tenant or liferenter of a Hbuſe, out of malice 


to the owner, burns it over his own head, and perhaps part 
of his own effects along with it; the crime ſeems to be no 
farther altered than by the eee malice of the of- 
fender, which will be gratified at any, however coſtly, rate 


5 to himſelf, and overlooks all confiderations of intereſt and 


prudence. He has ſtill wilfully burned the property of an- 
bother, and in doing fo, has been actuated by the proper 1 8 
= of this crime, in a more than obditary degree. | 


1 ks oppoſite atk too, of a perſon wilfully tit his 
- own houſe, out of malice to a tenant or liferenter who is in 
poſſeſſion of it, theſe conſiderations weigh againſt the pan- 

nel; that he deprives the poſſeſſor of his home and dwelling- 
place, and deſtroys that real intereſt which he has in the 

_ tenement for the time, as alſo occaſions him all that perſo- 


nal alarm, diftreſs and danger, which, as much as the patri- 


monial loſs, are conſidered by the law in this matter, and 
are among the principal motives of its ſeverity on the of- 
fence. Accordingly, this was found to be fire-raiſing in 
the caſe of Walter Buchannan, againſt whom it was one 
article, in a very numerous liſt of charges, that he had ſet 
fire to the houſes of Taynlone, his own property, but life- 
_ rented by Jean Dougal, (Lady Branſhogle) and poſſeſſed by 
her tenant John Maclintock, who had placed his corn and 
effects in them. The pannel pleads, & That it is ad- 
0 * mitted that the houſe was his owns property. Who then 
e Aa 2 5 can 
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FIRE-RAISING. 
— 
Caſe of a Tenant 
burning Houſe 
let to him. 


2 


Caſe of a Man 
2 his own - 
ouſe. 


Jan. 15. 1728. 


„ | _ OF/OFFEXCts 


 CHAP.IV. © can believe, that for the ſake of damaging a little a liferent- 
Fiori whoſe intereſt might have laſted for a month, a man would 
© have deſtroyed his own property, whereby the far greater 
« 'prejudice muſt have ariſen to himſelf.” The proſecutor 
anſwers, © That the libel bears, that the houſe was poſſeſſed 
by the Lady Brahſhogle and her tenant, as will be proven. 
„ Beſides the very diſcharge founded upon by the pannel 
« himſelf, inſtructs that ſhe was in the poſſeſſion of Tayn- 
lone, it bearing that the rents of theſe lands were counted 
« upon. So that albeit the property of Taynlone did belong to 
the pannel, yet if he or any other heritor ſhauld ſet fire to houſes 
. pofſeft by tenants, it would unqueſtionably be wilful fire-. 
„ raiſing ; and therefore this point needs not be further difſ- 
% puted.” The Lords find upon this debate, That the 
“ houſe or houſes of Taynlone, /aid to be liferented by Jean 
„ Dougal complainer, were upon one or other of the days. 
« of January 1721, by fire burned down; and that ſome 
“time before they were burned down, as ſaid is, Walter Bu- 
* channan pannel did threaten the burning of them, relevant 
« to. infer an arbitrary puniſhment. Separatim find, That 
after John Maclintock had taken poſſeſſion of the ſaid 
© houſe, he the ſaid Walter Buchannan, did, at the time li- 
“ belled, ſet fire to the ſaid houſe, whereby, the ſame, or the 
* corns or pleniſhing placed there by the ſaid John Mac- 
« lintock were burnt, relevant to infer the pains of law.“ 
Tris caſe was even thus far favourable to the pan- 
nel, that no perſon was dwelling in the houſe, to be 
alarmed or put in danger. One circumſtance more can 


however be imagined, to make the fituagon ſtill more fayour- 
"RT able 


The ſame . was Jebated in ; the-caſe of John Ker, 1 3th 3 1792 3 
but the deciſion was prevented by the conſent of the proſecutor to reſtrict his 
| libel to an arbitrary pain. The queſtion was rendered ſtill nicer in chat caſe by 


certain additional circumſtances ; ; of WR 1 in their . SE 
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A GAINST PR 0 PERTY. 


| a to him; 3 which is, that the tenant or liferenter is 


not even in poſſeſſion by having his effects in the houſe, and 


thus ſuffers no loſs but that of his real intereſt, which is 


then only like that of a real creditor or adjudger of a ſub- 


5 ject, which remains in the natural occupation of the owner. 
But 1 am now ſtating a caſe which has never vet been 


3 „ and ſtill more unlikely ſituation is, if a perſon 
ſhall burn his own houſe, being either unoccupied at the 
time, or occupied by himſelf. Now, if only his own houſe 
be deſtroyed, and if this be ſo ſituated as not even to be at- 
tended with any riſk of damage to the property of others 
in the burning of it, and if it be ſet fire to withall, (if ſuch a 
thing could happen), for ſport only, and without any ſort 


. of malicious intention, this ſeems not only not to be the 


Caſe of a Man 
burning his own 


Houſe, 


crime of fire- raiſing, but not to be any crime at all. If it 


is a houſe in a town, or is ſo ſituated that any degree of 
danger, or of alarm and diſturbance to the vicinity, ariſes 


from the burning of it, the offender ſhall be liable to puniſh- 


ment, both in his purſe and otherwiſe, as for a high breach. 


of good neighbourhood and public police. 


A mort unfavourable caſe to the offender, and of which 
it was left to the ingenuity of modern times to introduce us 
to-the knowledge, is, if he inſure his houſe at a high rate, 
and afterwards ſet fire to it, with intent to injure the under- 
writers, Whether this enterpriſe ſucceed or not, by recove- 
Ty of the money from the underwriters, and though only the 

pannel's own houſe be deftroyed ; of this there cannot 


be any doubt that the attempt is a criminal fraud of 
the worſt kind, and puniſhable. with the. higheſt arbitra-- 


TY. 


Burning to de- - 
fraud Inſurers. 
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CHAP IV. 


Jan. 13. 1792. 
Mar. 16. 1774. 


dice the under writers, or others concerned. 


OF OFFENCES 


ry pains. It was found relevant to that effect upon the Lord 
Advocate's reſtriction of his libel, in the caſe of John Ker. 


And i in the prior caſe of Thomas Muir and James Cant, 


which is our firſt, and only other caſe of that ſort, the 
pannels, after ſome debate upon the queſtion, and in pur- 
ſuance of their own petition, were ee to be tran- 


ſported. 1 . 


Bur in this way the two main ce il con- 
tinue undecided: Firſt, and which is attended with the 
greater difficulty, whether ſuch fraudulent burning of a 
perſon's own houſe be a capital fire-raifing : And ſecondly, 


which may ſeem more probable, whether when a perſon, 


thus fraudulently ſettting fire to his own houſe, happens alſo 
to burn his neighbour's houſe, or part of it, this is a capital 
fire-raiſing, by reaſon of the highly criminal and kindred 
nature of the original intent. The deciſion of a third and 
Kill nicer queſtion was prevented by the reſtriction of the 
libel in the ſaid caſe of Ker. For the charge againſt him 
was, that having inſured a tenement of houſes, his pro- 
perty, and partly occupied by himſelf, partly by tenants, 
he, in order to defraud the inſurers, had ſet fire to the part 
poſſeſſed by himſelf; whereby the whole building, being 
all under one roof, and part of his tenants effects along 
with it, were conſumed. Thus the caſe involved the triple 
queſtion, of burning his own houſe in the occupation of a 
tenant; of burning it by connection only with another poſ- 
ſeſſed by himſelf; and of ſetting fire to that one with intent 
only to defraud. With reſpect to property in ſhips, the 
doubt has been removed by the late ſtatute, 29th Geo. III. 


c. 46. which makes it a capital offence to burn, or otherwiſe 


wilfully to deſtroy, any inſured veſſel, with 1 intent to * 5 


Tr" 


Tur 


AGAINST PROPERTY. 


"Tas convictions of fire-raiſing are not very numerous, 
A moſtly of an ancient date. On the 13th May 1609, 
Sir James Macconnell, for burning the houſe of Aſkomell, and 
breaking the King's ward in the caſtle of Edinburgh, had ſen- 

tence of death and forfeiture. On the 14th June 1615, John 
Henry, for ſetting fire to the coal-heugh of Little Fawſide, 
| was ſentenced to be beheaded, and his head to be ſet up 
upon a pole at the heugh. As alſo, Andrew Stewart, Alaſ- 
ter Stewart, and others, for burning the ſtanding corn, barns 
and houſes on the lands of Ballindalloch, were ſentenced 


to be hanged, and their heads to be ſtruck off and placed up- 


on the Weſt Port of Edinburgh. Fire-raiſing, indeed, is one 
charge, among others, which commonly occurred in the libels 


againſt Highland robbers and depredators ; as in that againſt 


Alaſter More Macgregor, Sc. who, for burning the houſe 
of Belchirie, belonging to Lyon of Muireſk, was doomed 
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ConviRions of 


Fire- raiſing 


Mar. 18. & 19. 
1631. 


May 7. 1668. 


to die, to have the right hand Crack off, and to be & hung in 


| chains 


1 III. 80 much ſhall ſuffice for the proper and capital crime 
of fire-raiſing, which is only committed upon property of 
certain ſorts. But our view of this part of the law will ſtill 

be 8 , unleſs the following things ſhall be attended to. 


3 By To S in this way any of the other ſores of proper- 
5 ty, moveable or immoveable, is always a heinous crime, and 
puniſhable on every occaſion, at common law, with the 
a hh ee arbitrary: Pains, 
— In this meet as in OPER othins: where the crime 
is attended with high danger and alarm, and indicates the 
; extreme depravity of the offender, even the unſucceſsful at- 

tempt 


— 


Inferior acts of 
F ire · raiſing. 


Attempt to raiſe 
fire is puniſh. 
able. 
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CHAP. IV. 


Threats to raiſe 


fire are puniſh- 
ble. 


April 5. 1686. 
June 7. 1712. 


8 = N 0 —— 


OF OFFENCES 


tempt to commit it, / devenit ad adtum proximum,”” is ac- 
counted a point of dittay, and for the fake of example, as 
well as in order to amend the offender, or at leaſt to deter him 
from any renewal of his wickedneſs, may be repreſſed by a 
ſuitable and ſevere correction. Interlocutor was given to 
that purpoſe in the ſaid caſe of Walter Buchannan upon che 
charge of caſting a nn into a 1 8 with i intent to 
burn the tenement *. ä 


3. Bor even a greater latitude than this has been taken, 
and relevancy been ſuſtained upon more remote acts of pre- 
paration for the crime, nay, upon the bare threatening to 
commit it. The very uttering of ſuch threats is itſelf con- 


ſidered as an outrage and injury, by reaſon of the alarm 


and loſs of peace which may attend ſuch Kandel, f 
when violent or frequently repeated. e * 
A CHARGE of this ſort was ſent to the aſſize, in hs os af 
Grizzel Sommerville 2, and in that of the Laird and Lady 
Grants, in neither of which any actual damage had been done; 
He | e e 


1 4 Find, That af the time libelled, in the year 1723, when the ſaid houſes - 


_ « vyere in the poſſeſſion of John Montgomery, he the ſaid pannel having attempted 
by himſelf, or others of his outhounding, to kindle a fire to the ſaid _ | 


2 [races relevant to infer an * 8 


M6 Aba ſuſtain the reiterated threats of 0 to > burn the bout, and te ki, | 
« as a in the libel, relevant to infer an * 12 255 5 


3 4 The l find the ſaid Ludovick 8 hs 5 to burn the houſe N 
2 „ or che charter-cheſt or writs nd or the broving the door 
LEE and | 


AGAINST PROPERTY. 


as alſo in the caſe, already quoted, of Walter Buchannan *, 
where a burning enſued. And again, in the cafe of Patrick 
Hepburn, where alſo a fire had followed. ſoon after the 

threats, the Court decerned the pannel to find caution as in 
| law-borrows, but under an extraordinary penalty, (for to ſuch 


aa a caſe of prodf and conviction of malice, the ſtatutory limita- 


tion of the ſurety will not apply), e in reſpect that two of 
the threatenings ſuſtained in the interlocutor againſt the 
W pannel, are found proved.“ 12 | 


-Svem Bein our r practice as to throats, much more will we 


be jealous of all approaches towards the perpetration of the 


act, by ſoliciting or exciting others to commit it, even though 
they refuſe to be concerned; for if they comply, and fire is 
raiſed in conſequence, and the inſtigation can be ſhown to 


have been the motive of the actors, then the author of the 


counſel is art and part of the capital offence. The inſti- 
gation is therefore laid as a ſeparate offence in the libel 
againſt William and Alexander Fraſer; and it is, ſeparatim, 
found relevant to infer an arbitrary pain, © the ſaid pannels, 
© or either of them, their having invited or ſolicited others 


4 to have ſet fire to the ſaid barn, or corns in the barn-yard.“ 


Theis * had actually been deſtroyed, but not by the 
| . perſons 
8 and fv bars of ts charter-houſe, where the ſaid cherten chat and writs were, 
ſince the diſpoſition by him to his ſon, relevant to infer an arbitrary puniſh- 


.. G6: ment. 85 


x 40 They end, That the bend or houſes of m ſaid to be liferented | by 


T3. Jean Dougal complainer, were upon one or other of the days of January 1721, 
by fire burned down; and that ſome time before they were burned down, as 


( faid is, Walter Buchannan pannel, did threaten the burning of them, relevant 
l 0 infer an OY — | 
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CHAP. N. perſons ſolicited, wks are Rated 3 in the Ebel; to e refaſed, 5 

Upon verdict convicting in terms of this part only * of the 
interlocutor, both pannels were en to the . 
for life. 


14 But and the third part, From which the Lords infer an arbitrary puniſh 
« ment, proven againſt both one.” at th November ons Fg 


CHAP 


%, 
D 


AGAINST PROPERTY. 


CH APTER v. 


' OF FALSEHOOD AND FRAUD« 


4 . 
- 


N this chapter, we are to have before us a great variety 
L of tranſgreſſions, all of which are, however, naturally 
_ reducible to the one head of FTALSE HOOD, or crimen falſi; a 
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FALSEHOOD, 


point of criminal accufation thoroughly eſtabliſhed in the 


- Roman law, whence, at a remote period, it had been tranſ- 


lated into that of Scotland. Among the different ſpecies 
of this comprehenſive claſs, let us firft attend to that fort 
of falſehood, the moſt frequent and the moſt dangerous of 
any, which is committed by the falſification of writings, 
and which in the ſtyle of modern practice, (for it was not 
ſo anciently), has been * * the PIO of 
b Forgery. 


1. 1 N diſcourff ing of fargery; it will be convenient to in- 
vert our uſual order, and to turn our attention in the firſt 
palace to the pains, inſtead of the deſcription of the offence ; 

becauſe, without frequent reference to the former, the ſeveral 
| ſtages and degrees in the falſification of Writings can ſcarce- 
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5.4 WF" OFFENCES 


And, firſt, I ſhall take up our numerous tw concern- . 
ing falſchood, which, if clear and deciſive, would relieve 


from the trouble of any farther inveſtigation. But on look- 


ing into theſe, of which the following are the chief, 1 503, 
c. 64.; 1540, c. 80.; 1551, c. 22.; 1621, c. 22.; it will be 
found difficult to diſcover any certain warrant in them for 


inflicting that ultimate puniſhment, which is, however, well 
known to be the ordinary conſequence of the higher ſpe- 


cies of falſehood. As far as any of theſe laws are ſpe- 


cial, they rather afford an argument the other way; in 


as much as they enumerate only inferior pains, ſuch as ba- 
niſhment, and diſmembering of hand or tongue, and, in 
their more general expreſſions, conſiſt only of a reference to 
the pains of the canon and civil laws. Now, the inflicting 
of death was not, in any inſtance, within the province of 
the ſpiritual courts. Neither does it appear, that in the ci- 


vil law, the falſification of writings, nor indeed any other 1 


ſort of falſehood, was puniſhed with this ſeverity, except in 
a ſlave, or in the caſe of falſe coining, which fell under the 
Lex Julia Maje/tatis, or in the caſe of him, who, as a witneſs, 


: Or as a magiſtrate, had been the caule of the death of an in- 


Of the Pains of 
Forgery. | 


nocent perſon, and might therefore, as a murderer, be judg- 


ed on the Lex Cornelia de ficarus. The ſtated and ordinary 


pain of falſehood in a en, v was . and confiſ- | 


cation of goods . 


| NorninG is however, proved by a longer train of cohe- 
rent and authentic eyidence, than that, according to the 
courſe of cuſtom in this matter, to which thoſe ſtatutes refer, 
TE Rn.” | EL | JFF 


13 Dig. lib. Fl tit, 10.1 I, Ne. 3.3 mi 60 8. I. 1. 565 x: cod . fr 24 
L * | 2 0 


AGAINST, PROPERTY. 


and by: which, as far as they are doubtful, they have been 


explained, our Judges poſſeſs a diſcretionary power of pu- 
niſhing this ſort of falſehood pro modo admilſi, and of applying 
the higheſt pains to it in thoſe caſes, where either the wic- 
| kedneſs, or the danger of the act, requires the example of 
ſuch ſeverity. As this, on ſome occaſions, has been a point 
of controverſy, I will briefly ſubmit to conſideration ſome 
of the moſt nnn of ** jud . to that purpoſe. 


Taz oldeſt vince that I Candi met with, is that of 
Sir John Crawford, notary, who had ſentence of death on the 
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' 16th July 1573, for the ſtealing of a certain writ from Mary 


Millar, and forging an inſtrument to the. prejudice of the 
ſame perſon*. James Merchieſton had the like ſentence, 
on the 11th December 1579, for the inventing and feign- 
ing of a pretended obligation of the laird of Carnbee. Soon 


"Grow the caſe of Adam Ramſay and Alexander Adam, 


who were both hanged “ for the falſifying, feigning and 
We. inventing of ane falſe inſtrument of ſeiſin of ane tene- 
ment of land lying in the burgh of Perth.” The next 
to this is the caſe of John Halliday burgeſs of Edinburgh, 
Thomas Marjoribanks notary, James Lowrie, John Winzet 
| baker to his Majeſty, and Alexander Lowrie baxter in Edin- 


Z burgh, who, on the 8th February 1597, had all of them ſen- 


i of death, for their ſeveral concerns in certain for- 
es, 


_ find before this, various 3 of N pain; at which it was ordina- 


Tily a part, that the hand was ſtruck off, as ordered by the ſtatute of Alexander II. 

C. 19. David Sechye, notary, for forging an aſſignation, was baniſhed, declared 
infamous, and had his right hand ſtruck off; 5th May 1558. Andrew Drum- 
mond, for forging a charter, had the like ſentence; 18th May 1556. As had 
Thomas Barry, 6th November 1570, for forging the ſubſcription of the Earl of 
: Lennox, regent, to diverſe letters and grants. MS. abſt, in Adv. Library. 
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geries. on the ſame day, John Moſcrop had the like ſen. 

tence on a ſeparate charge. Another ſtriking example fol- 
lowed a few years after; when Finlay Ferne, James Tarbat 
writer in Edinburgh, and Robert Innes notary, were alſo con- 


demned to die for their ſeveral parts in one falſe tranſaction. 
Indeed, it appears that about this period the thing had been 


in flagrant practice ; in ſo much that his Majeſty, in a let- 

ter to the Advocate, which is entered in the books of ad. 
journal, commands that officer dill gently to "TO" after . 
and png all — in this kind. | 


Evxre theſe examples, Rivers as they were, had not Now: 
ever been attended with the immediate effect of repreſſing 


the evil. The following perſons were all condemned to 
die, for falſe writings of different kinds, in the courſe of 
the next twenty years. William Norval, ſchoolmaſter of 


Cockpen, June 9. 1602; David Donaldſon, December 12. 
1611; Alexander Cook, Sheriff-clerk of Berwickſhire, De- 

cember 20. 1616; John Muirhead, notary in Tweedmouth, ü 
Nov. 17, 18. 1617; Dempſter of Muireſk, _ 20. coral 
and John Watſon, July 11. and 16. 1623. 
Tux next trial that came to a Ne inte, is t of my 
William Blair notary, and Thomas Lawſon, menge, in 


1650; and it deſerves particular attention. On the 26th 


and 28th of February, theſe perſons were convicted, Blair of 

forging, and Lawſon of uſing a diſcharge of a bond of L. 20 
Scots; Blair was farther convicted of forging a bond for 
L. 320. On Lawſon, the Court, by direction of the Privy Coun- 


cil, pronounced ſentence of pillory, infamy, and baniſhment, 


1th reſpec to Blair, the Juſtice-depute offered a ſupplica- 
tion to Parliament, ſetting forth his conviction, and pray- 
ing advice concerning the lawful and proper ſentence to 


AGAINST PROPERTY, 


be paſſed on him, Inſtead of deciding on it directly them- 
ſelves, Parliament remitted this memorial, for more mature 


conſideration, to a committee of their number, the moſt qua- 
lified to judge of ſuch matters, whoſe report was thus: 


That haveing conſidderit the within ſupplicatione remittit 
to thaim, togidder with the inſt ructiones thereof, and actis 
of Parliament and criminal praticques puniching the com- 
„ mittirs of falſett with death, doe find the within men- 
„ tionat William Blair to deſerve the punichment of death 

« for ſeveral actis of falſett, and forgerie of fals writs, 


__ « mentionat in the within ſupplicatione, and at length con- 


„ teinat in ane decreet of the Lords of Counſall and Seſ- 


J : 40 ſione. On the 7th of June, the Eſtates of Parliament 


approved of this report, and ordained the Juſtice to pro- 


Ceed to miniſter juſtice on the convict. In purſuance of 


which direction, Blair had ſentence of death upon the 8th. 
Here then is an expreſs and ſolemn judgment of Parliament, 
given upon review of the whole matter, ſtatutes and courſe 
of practice, and for the r e of fixing the Pint in 
8 all future time. 


8 W the queſtion was again ſtirred, upon the 
words of the ſtatutes, in the caſe of Alexander Kennedy, 
where the libel concluded“ for the pains due to the com- 

4 mitters of falſehood, whilk by the conſtant practicque of 
_ © this kingdom is the pains and tinſel of life and moveable 
« eftate.” The Juſtice ſuſtained the ;libel as laid ; and 
Kennedy being convicted, was adjudged to die. In like 
manner, the libel againſt William and John Rutherford, en- 
= groſſes the act 1621, c. 22. and ſets forth in connection with 
it,“ That by the municipal law and practicque of this 


« Kingdoms the. pain of death, and. the eſcheat and conſiſ— 
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% cation of moveables, are the pains due to the committers 


aof falſehood.“ Theſe perſons alſo were convicted, and : 


ſuffered death. There followed in the ſame century, the con- 
A viction and execution of Dr John Elliot; ; in January 1694. 


Norick may farther be taken of theſe capital convictions, 


of a later date. The caſe of Mungo Strachan and William 
Hunter, February 2. and 3. 1708 ; of Margaret Niſbet, Feb- 
ruary 1. and 3. 1727; and of George Mackerracher, Februa- 
ry 19. and 21. 1788; in both of which laſt caſes, judgment 


was given after debate on the point. Nor are theſe to be 


paſſed over, in which a capital relevancy was found, though | 


conviction did not follow: November 19. 1705, John Howie- 


ſon; and Andrew Adam, February 20. 1910, _ 


Tuksk, too, are excluſive of the many capital N Ly 


in later times, for the forgery of bank-notes, which have 


Of the pains of 
Forgery. 


all proceeded on the ground of common law, without aid 


of any ſtatute in that behalf. The following perſons 
have had ſentence of death for that offence : Robert Fle- 


ming, February 12. and 19. 1711; John Campbell, March 5 
and April 1731; John Young, November 14. 1750; John 
Raybould, January 18. and 19. 1798 ; William Herries, April 


24. 1770; David Reid, Auguſt 1 12. 9 * ne, . 


Nevember 1782. 


* 


Turn is thus ſcarce any point of our criminal practice, 


which reſts upon a longer train of precedents, than this of 
capital pain applied to the crime of forgery. But although, 


ſpeaking in the general, the competency of this courſe of 
judgment will not admit a doubt, it is not, however, meant 
to be affirmed, that the Court have therefore an unlimited 
diſcretion in this matter, ſo as to puniſh capitally in every 
inſtance of falſe vriting whatſoever. On the contrary, in 

| | | * terms 


AGAINST. PROPERTY. 


= terms, of their own cuſtom and courſe of practice, by which 
_ chiefly the ſtatutes have been expounded, ſo as at all to permit 

the pronouncing of ſuch a ſentence, this power ſtands limi- 
ted to certain the more audacious and dangerous modes of 
| falſification of writing, and could not now be warrantably ex- 


tended to other modes, which have not hitherto been thought 
0 deſerving of the higheſt vengeance of the law. What thoſe 


modes are, we ſhall now proceed to enquire, and to aſcer- 
teain at the ſame time the material characters of this offence, 
+ as well in general, as in thoſs its more criminal kinds. 


16 Tas moſt FE RO vr, ode of 1 en of 
1 is the felonious making and publiſhing of a writing, 
to the prejudice of another, as the ſigned inſtrument of a per- 
1 ſon, who in truth has not ſubſcribed it. Some have even 
thought that it is only to this mode of falſehood that the 
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Forgery of 
Writings de- 
fined. 


term of forgery properly applies; and certainly on account 


of the facility, the danger, and the flagrant impudence of 


ſuch an attempt, in which one man preſumptuouſly aſſumes. 
the perſon, and acts in the name of another, it is the object 
7 of the A averſion and Jealouſy of the law. | 


15 70 c the ſucceſs of ſuch an enterpriſe, the of. 
fender commonly proceeds by imitation of the hand-wri- 
ting of the perſon, to whom the deed is aſcribed ; ſo 
that it may paſs unſuſpected by favour of that 3 eee 
and deception. And where this courſe has been taken, it 
will, without a doubt, be no objection to the charge, nor to 
its relevancy for the higheſt pains of law, that the pannel 
is deficient in {kill, or in attention, and has executed the imi- 
tation in ſo blundering and. aukward a. manner, as almoſt 
to inſure his. e ; miſpelling the name perhaps, or. 
55 | | omitting: 


Imitation of 
Hand, haw far 
neceſſary. 


May be forgery 
without imita- 


tion of Hand. 
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omirhiing part of the ſubſcription. A blunder of this kind bp 
pened in the caſe of Margaret Niſbet in 1727; who, in forging 
a bill on the Ducheſs of Gordon, who was not a Peereſs in 
her own right, had omitted the Chriſtian name. Such 
miſtakes, like the want of the water-mark on the paper 
of a forged bank-note , do not alter the dole or depravity, 


but only the prudence of me frm and, Wer word a ſe- 


parate len. 


"2 | POOR of counterfeiting a man's hand, be. 
an ordinary, it does not however ſeem to be a neceſſary cir- 


cumſtance of the capital offence. For there are ſeveral fitua- 


tions, in which, without employing that expedient, the of- 
fender equally gives out and publiſhes a writing as the deed | 
and figned inſtrument of a perſon who knows nothing of 


it; and in which he not only accompliſhes the ſame end, 
but does fo, ſubſtantially, through the very ſame mode of im- 


poſition, and one which proceeds from an equal depravity 


of purpoſe. Thus, if money be obtained by the falſe ac- 


ceptance of a bill, in name of one to whom it is ſpecially 


addreſſed by name and deſcription, and who is a perſon of 


known credit; this ſeems to be not the leſs a forgery, and a ca- 


pital crime, that this perſon never could ſign his name at all 2. 


It is ſtill true, that the offender has made a falſe deed for 


him, and in n his name, and chat he has done ſo, not By; any 


DE” 1 | ſort 


1 The Twelve Julges of England "ROE" that this was no objedton in the caſe 
of James . 21ſt July 1777. Lench' 8 * No. 87. 0 


A charge of forgery was madh upon an allegation of this 1 inter abs; | 
againſt John Robertſon, of the gth December 1709. The Lords, bn the whole 
circumſtances of that caſe, found the libel not relevant. But no objection was 
moved on the ground of two of the PE OS Oy in name of ö who 


rould not write. 
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# aa of, Ebene corruption, or other evil practice upon a 
writing which that perſon, had ſigned, (for any of theſe is 
a different node of impoſition), but by the bold device of 
aſſuming, his perſon, ſigning þ his name, for him, and produ- 


ceing and paſling as his genuine: ſigned writing, that to which 
he never ſet his hand. That in theſe circumſtances the 


«#4 «4 


'S dogs; not in any . depend o on 1. N of the device 
in the obtaining of money; ſo it wilt ſtill be forgery, 
though this bill, as may e happen, mould be r 
| a; on the very firſt ace to ule it. 55 


N Pei there ſeem to be mark diltingion e 
ſuch a caſe and this; 8. 7„ that one Who has got poſſeſſion of a 
bill, which. ſtands. indorſed to. another perſon of. the ſame 
name and ſurname, but who is of better credit, and is fully 


deſcribed i in the indorſement, transfers and indorſes this bill | 


to ſome. third perſon, who pays him the value, believing him 
to be the. perſon, deſcribed i in the preceding indorſement.. For, 
though he: fign: his own- name and ſurname, and do not coun- 
terfeit the. hand of the true oreditor; ; ſtill he ſigns for, and. 
_ aſſumes the perſon of that man, and i in his name utters the 


Caſes of r Fai 
ry without Imi 
tation of Hand. 


: bill, which i 18. taken upon the credit of that name, and may | 


; 5 be farther eireulated by 1 means of it, to ſuch as are not ac- 
5 quainzed with;the hand. 


34 


„ would be quite a Gen caſe, I one who We 
| a bill blank. -indorſed,, ſhould, on getting payment u, 
grant receipt or indorſement under a pure fifitious name. 
: Tar in ſuch a G85 not only does the offender not preſume 
A 1 to. 
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or orrr vers 


to lien for Acer exiſting perſön; but the cell is erb 
given to the offender himſelf Perſonally, as an individual, 
without , any regard to the name e Which, he alſumes, or any 


em! man. "Though Aged v with” a Bttious' name, Eee in⸗ . 


ſtrument is yet taken and received as the inſtrument and 


ſecurity of him, 'the very perſon who tenders it, and no 


other. Though criminal, this act js therefore fiot + proper 


forgery. There is a ſituation, different from either of theſe, ' 

and which holds a middle place between them. This is 
where the forgery, 1 is of the name of a perſon WhO never 
exiſted, but to whom at the ſame time a certain ebaracter 
and deſcription is attributed, ſuch” as is à nattiral means of 
obtaining credit, and may have the effect of procuring mo- 
ney. A charge of this ſort, along with others, appears in 
the libel againſt William Hunter, and is to this purpoſe. 
Hunter had obtained confirmation of Margaret Guine, 
ſpouſe of Jobn Hodge, as executor to her deceaſed brother Robert 


Guine, who was creditor, by certificate, to the African 
Company. In truth, there was no ſuch perſon as Margaret 


Guine: John Hodge was not alive but dead, and the name 
of his relict was not Margaret Guine, but Agnes Crawford. 
Hunter proceeded to forge. an indorſement, in his 'own Fa- | 
vour, of the ſaid certificate, in name of John Hodge and 
Margaret Guine; and this he preſented for payment, but, 
as far as appears, without ſucceſs. This entire charge was 
found relevant, and the pannel, having confeſſed, was con- 
demned to die. But the queſtion was not debated; and as 

the forgery of Margaret Guine's name was | COmbitied with 
that of the name of John Hodge, a real perſon, and likewiſe 


With a ſeparate and capital charge, (of which W oe 


the caſe cannot * be cited as A k precellek, © ; | 
Tris 
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"This pott of doarine' may be farther illutrited thus, 3 2 


There are two ways in which the law of Scotland allows a Forges 


A 


2 perſon's to ſubſcribe, $a his « own hand if ho is capable, and by Nouns. = 85 
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date, and in bene of \ithelith: the ſigh along with the 
notaries. Now, if it ſhould bappen, (though, fortunately, 
ſuch a combination is far from likely), that the due num- 
ber of perſons conſpire to frame a falſe deed of this laſt 

fort, for a perſon who calriot write, they Have it in their 
power to accompliſh their putpoſe without any imitation of 
hands, and, in one ſenſe, without even any falſe ſubſcription; 
by ſigning, each of them his own name, in their reſpective 
capacities of notary and witneſs, but fal/ely relating and 
affirming a mandate ſo to do. Now, ſubſtantially, this is 
the very ſame thing, and as much or even more worthy of 
a capital pain, as when John ſigns the name, and counter- 
feits the hand of James. In truth, theſe notaries do fign t the” 
name of another man; that is, in the way, wherein law allows 
perſons in his condition to ſign: and Whether the appear- 
ance of a genuine and authentic deed is given to a falſe one 
in the one way of ſubſcription or the other, there ſeems to be 
no reaſon for diſtinguiſhing ; ſince the ſubſtance, —the wic- 
kedneſs, and the effect of what is done, is the fame in both 
ſituations. This is not a fictitious caſe; 3 for ſentence of 


_ death paſſed on Mungo Strachan notary r, and William Hun- pes, 2 . 
7 tet for the execution, in that way, of two falſe deeds of fac- 1706. 


| tory, in name e of * perſons decealcd. 


1 Os 
KS ©] 3 E „ 15 74 * l 4 
* 112 il 134 ö | 4 a 


8 x Stichen was not concerned in the other atts as a . 
againſt Hunter, and which were laid in a ſeparate libel of the ſame date. 80 
hat he had ſentence on the ſingle ground of his falſehood as notary. 
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CHAP. V. 


Forgery by falſe 
Mandate to No- 


taries. | ; 


Dec. 12. 1611. | 


Pp 


or on EFENGES, - 9 


Or a nature | allied to this, and depending on the 
ſame notion of the offence, is the no leſs improbable, but 
alſo real and adjudged caſe, of one man perſonating an- 


other who cannot write, and thus impoſing upon notaries, 


to whom he gives mandate to ſign for him whom. he 


perſonates, and who is to them unknown. This is the 


deſcription of the caſe of David Donaldſon. Who, Raving 
got into the confidence of one Alexander, an old, bed - 


rid, and facile perſon, and blind of one eye, and having 


made uſe of this ſituation to purloin che man's effects, 
and among other things two bonds for money, fell upon 


this device, for enabling him to recover the contents. He 
employs a notary, as if by Alexander 's deſire, to draw an 


aſſignation in favour of him, Donaldſon, of. all Alexander's 8 
effects, and in particular of theſe bonds. Which being done, 
he carries this notary and another, along with ſundry honeſt 

witneſſes, but all of them ſtrangers _ to. Alexander, to a 
houſe in Leith, where they are ſhown Alexander, (as they be- 


lieve), lying ill in bed, and with a patch on his eye and cheek, . | 
After hearing the aſſignation read, this perſon gives man- 

date to the notaries to ſubſcribe it for him; which is ac- 
cordingly done. In truth, this perſon Was not Alexander, 


but one John Henry, a cobler, and an aſſociate of Donald- 


| ſon? 's, Whom he had ſeduced, to join. in the plot. The inſtru- | 


ment being thus obtained, without any manner of wrong on 
the part of any one whoſe hand appeared at it, and Donald- 
' ſon, out of impatience to reap the fruit of 4th villany, pro- 
ceeding to do diligence upon the bonds in Alexander's life- 
time; the truth comes to light, and he i is tried and convicted, 0 


and has tener ar deanh. V . 


iet 
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AGAINST PROPERTY. i 24 


Ex TRAORDIN ART as this caſe is, it is not, however, ſingle 10. 
of its kind. John Watſon in Barnhill, had in like manner Forgery by falſe 
ſentence of death; having fraudulently inſerted the name of N * 
John Coutts in a Hou as cautioner for him, “and thereaf- July 11. & 16. 
ter, deceitfully bringing another man to John Craig, notar, 27 
and making him to name himſelf John Coutts, and ſo gave 

% command to the notar to ſubſcribe.'* Now, the device 
employed i in theſe inſtances, in this leading character en- 
tirely agrees with the more common one of the imitation of 


hand-writing, that it is the falſe aſſumption of the perſon b 


of another in the act of /igning a deed; and whether this be 
done by the forger's taking the pen into his own hand, or : 
by his authoriſing, under a fictitious perſon, the pen of ano- 
ther, according to the form by law allowed, ſeems to be 
immaterial. to the guilt of the caſe; if it be not that the [ 
latter is the doldet, more deliberate, and more complicated, 5k | 
artifice ae two. 5 8 EST FFT . | 
Ee g AccorDING ba » the" Phe which has ruled in theſe Fins of Sig- i 
caſes, a queſtion may ſeem to ariſe, whether a capital forge- e Mark - : 
ry may not even be committed by ſubſcriptions of ſo irregu- 5 
lar a kind, as ſcarcely admit forgery in the way of imita- ot 
tion of hand, but to which, in ſome inſtances, the civil 4 
court have however paid regard in patrimonial queſtions. 4 
As if one man ſhall aſſume the perſon of another, and in his 1 
name draw money which he has right to, and ſhall put 5 Ut 
his mark to a receipt or promiſſory note for the ſum, and 3 
: authoriſe the payer, in his preſence, to write his aſſumed. 1 
name and deſignation, in the uſual manner, round the mark. | | 
Dr if he ſhall preſent a bill, bearing acceptance, by mark | 3 
or initials, of one who is in good credit, and ſhall bring an . . bt 
: alloeiare along with _ who perſonates this acceptor, and | . ap 
ROE confeſſes. TH 
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CHAP, V 3 & 


J 


F. OFFENCES: 


n the Gbſuription; ſuch. as it is; and mall BONE: draw 
money on the bill, under the credit of this-falſe acceptance. 


No caſe of this character has yet been tried in our Courts. 


And though in the Engliſh it has more than once been de- 
cided that ſuch a device is forgery, and falls under their 


1 ſtatutes i in that beh ; yet this may not afford a certain in- 


ference with reſpect to our law: Both becauſe ſomething may 


depend on the binding power of ſuch inſtruments in civil 


matters, according to the practice of the two countries, and 
becauſe the frequent inſtances of fraudulent, device, which 
occur in the more lucrative and corrupted market of that 
kingdom, have led to a broader conſtruction. of the crime of 


forgery, in general, in their Courts, than « ours have yet heen 


Falſe Deed 
above a genuine 
Subſcription, 


| een to. 


Pane 1 * * are JiScult, and; may he; 1 dubject of 5 


different opinions. The caſe of a genuine ſubſcription. torn 
from one deed, and paſted or affixed to another, in ſuch a 


manner as not eaſily to be diſcovered. And the caſe ofa 
bill or promiſſory-note, drawn above a genuine. ſubſcription, . 
but which ſtood at ſuch a diſtance from the original wri- 


ting to which it had been affixed, as to allow-this fraudulent 
Operation. In one ſenſe, the ſubſcription may be ſaid to be 


genuine; yet it is no leſs true, that the act of ſigning, be 


relative to this bill or note, —the application of the perſon” "= | 
| name 


2 This was the opinion of nine of the Twelve Judges, on the caſe 4m Elizabeth | 


Dunn, in September 1765, who had perſonated a ſailor's widow and executrix, 
and on the credit of that character, had got an advance of money, for which ſhe 


gave a note in the ſame character and ſigned with her mark. Another judg- 
ment to the ſame effect was in the caſe of Fitzgerald and Lee, who forged a ſea- 
man's will, figned with his mark, and thereupon obtained a probate, and a ticket 
for payment for certain arrears of wages. Leach's Caſes, No. 31. No. 9. 


AGAINST PROPERTY, 


name to this particular uſe, is the pure act and fiction of the 


offender. Accordingly, if ancient practice is to be followed, 
this alſo ſhall be judged to be a forgery; for we have a 


| ſtrong precedent of capital pain applied to a charge of 
this deſcription.” I allude to the caſe already mentioned, 
of Halliday, Lowrie, and others, againſt whom the fr/f 


x. and principal charge was thus: That having got a blank 
paper from Captain William Neſbit, ſigned with his name, 


and intended to be filled up with a decree-arbitral, they 
falſely filled up the paper with the diſcharge of a bond of 
1200 merks, due to Neſbit by Lowrie *. - No doubt ſeems to 
have EV entertained that this was a Expats charge 2, 


2 HAVE not, — —5 Found; a any Aera which deter; 
mines this other, and important queſtion, Whether a capi- 
tal forgery is alike committed by counterfeiting the hand 
of witneſſes to a true inſtrument, as the hand itſelf of the 
alleged granter of the deed. Certainly in either caſe a ſub- 
_ ſcription is counterfeited, in order to authenticate a deed, 
and an inſtrument is thus rendered ex facie valid, and ſuch 
as cannot without a proof of forgery be taken away, in- 


ſtead of being, (as otherwiſe it would be), ex facie null, and 


liable to an abſolute exception in law; ſo that the opera- 
tion is to the material prejudice of the perſon ſubſcribing. 
ONE D d 4 The 


1 Ny caſe is printed ut lrg i the Appendix, 


* 1M It a appears 8 the libel 5 ee in the * of Robert 0 July 1 2. 
and 3. 1662, that he had before undergone ſome arbitrary puniſhment, for writing 
a falſe charge to ſet himſelf at liberty when in priſon, and attempting to authenti- 
cate it (which was a high contempt), by the Signet, concluſion, and ſubſcription, 
| Which he had torn from an old letter to the Signet. But the circumſtances of 

| that prior trial (if there was one), do not appear in the record. 
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Names of Wit- 
neſſes forged to 
a deed falſe in 


* emnio. 


Feb. 8. 1597. 


or OFFENCES. 


The difficulty is, that the d is not teil in the fun- 
damental matter, the ſubſcription of the party who is meant 
to be taken bound, but only in the form and manner of 
that ſubſcription, which are but a quality of the deed. Vet 
it is ſuch a quality, that our law holds the writing, in all mat- 
ters of importance, to be the ſame as none without it; and 
as ſubſcriptions are counterfeited in order to avoid an ob- 


jection which would otherwiſe be as fatal to the deed as the 
want even of the granter's name, ſo it may be plauſibly ar- 


gued, that ſuch a charge ought to be ſuſtained. But on this 
head I ul not 8 7 to offer ay e ee 1 


Tar tte of the caſe riſes higher, if bod de the falſe fab: 


ſcription of witneſles, there is falſehood committed in the 
deed itſelf. As if a bankrupt; wiſhing. to favour one of 


his creditors, conveys certain lands to him in fecurity of 
his debt, and antedates the deed,'to elude the law againſt 
ſuch preferences, and being unable to find truſty witneſſes 
for his purpoſe, forges the names of perſons in that capa- 

city. This was the nature of the ſecond charge againſt 

James and Alexander Lowrie, and John Winzet, who, for 
ſome undue purpoſe, antedated ſundry aſſignations, and for- 


ged the names of three witneſſes, to ſupport them. It has 
been mentioned that th-ſe pannels had ſentence of death; 
but not upon conviction of this ſingle charge «A fill 


ſtronger caſe, and which without a doubt 1s capital, is, if a 


notary draw an inſtrument relating ſeiſin which he ne- 


ver gave, and forge the names of witneſſes to lend it faith. 


For not only the names of theſe witneſſes are falſe, but alſo 
the whole inſtrument is a fiction; and in its own nature ſuch 


an 


1 The libel is printed in the Appendix. ob 


E . bank. This * was over ruled. 


AGAINST PROPERTY. 


an inſtrument is as much the deed and atteſtation of the 


witneſſes, and is as much N in their e as in that 
of the e himſelf. . 


4. Lr us next enquire ooteeralng: the Gre of weitinga, Of what Wri- 
tings Forgery 


capital, 


| of which a capital falſehood may be committed in this way, 
what they muſt be in reſpect of 5 and what in 45200 
of tenor and ſubſtance, 
Tux form will not! detain us long. For in Ah matter 
dur practice does not diſtinguiſh, but holds the forgery 
to be a capital offence, whether the writing be in the 


form of a ſolemn and regularly atteſted deed, in which the 


hands of party, writer, and witneſſes, are all counterfeited, 

or in that of a holograph writing, or though it be even a 
naked and unvouched ſubſeription, ſuch as the acceptance 
or indorſement of a bill of exchange. Indeed, Ido not 
obſerve that this has ever been diſputed, excepting - in 
the one caſe of Raybould, tried for the forgery of bank- 
notes, where it was objected, that the capital crime could 
not be committed by the counterfeiting of unauthentica- 
ted ſubſcriptions, ſuch as the names of the officers of the 


Wöttar have I Nin any Wie in the record, to coun- 
tenance the opinion, which in itſelf ſeems not to be found, 
that the falſe writing muſt be drawn in fuch a ſhape, as 
would render it, if true, a binding and unexceptionable 
voucher in law. If, beſide the falſehood, it labour under de- 


feds in matter of form, or of regular execution, which 
might furniſh an attentive or ſkilful obſerver with an ex- 


ception to it, this does not take away the falſchood, does 
Not * HE the mw nor 7. Lelſen wad wickedneſs of the offen- 
| L "OO" | 7 1:44 us der's 


211 


FALSEHOOD. 


Jan. 18. & * 
1768. 


Muſt the Writ be 
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OF OFFENCES 


der's purpoſe ; nay, may not binder it to be ſucceſsful, 4 
indeed does not more affect the chance of ſucceſs, than the 
diſſimilitude of the hands, or a blunder in the ſtyle of the 
deed, which, while they expoſe the fraud to detection, are 


however no obſtacle to the infliting of the ordinary pains. 


In general it is not the rule of law with reſpect to any crime, 


(for it would be a great encouragement to offenders), to de- 


ny that it has been committed, becauſe by a higher degree of 


circumſpection on the part of the injured perſon it might 


have been prevented; if he has done nothing to facilitate 
or tempt to the commiſſion of it. The offender ſhall there- 


fore anſwer it, as for a forgery, though he have uſed or- 


dinary inftecd of ſtamped paper *, or one ſort of ſtamped _ 


paper inſtead of another; or though in forging a ſolemn 


deed he have omitted to ae the writer, or have given 
the witneſs one name in the teſting clauſe, and another in 
the ſubſcription ; or, which is only a higher blunder of the _ 


ſame claſs, though he adhibit a naked ſubſcription of party, 


without witneſſes, to a deed of that importance, which 


would not be binding by even a genuine ſubſeription of this 


unceremonious faſhion. How defective ſoever the writing 
in all theſe inſtances, the contriver ſtill made it as good as 
he could; publiſhed it as genuine, and purpoſed to deceive by 
means of it; though his knowledge of the forms of law has 
not enabled him to execute it to the beſt. advantage: as 


neither might the party concerned have had ſufficient (kill 


in theſe, to defend himſelf from the attempt, or diſcover. 
the objection. I do not find that any BAY has ever reſort- Y 


ed to ſuch a plea, | | 
| Toucuins | 


x | This was s the opinion of the Twelve E of Alas adi the caſe of 


Hawkefwood, in Eaſter Term 1783, and in that of John Lee, January 1784, 


both-of them caſes of bill — upon Ad — Leach's es No. 1490 


AGAINST PROPERTY. 


| Dee aha ſubject alſo, and tenor of. the falſe deed, 
little diſtinction ſeems to be obſerved. At common law, for- 

gery may be committed, either of a private writing, or of one 
of a public and official nature, ſuch as an extract, a notorial 


inſtrument, or any certificate;pertaining to matters of reye- 


nue, which the officers of that department, in the courſe of 
their duty, or in compliance with a ſtatute, have to grant. 


Among private writings, it is not confined; to thoſe, which, 


like bills, bonds, or bank-notes, are calculated for patrimo- 
nial profit, but equally takes in all ſuch as tend to any pur- 

peooſe of perſonal ſecurity, or revenge, or other gratification or 

advantage, in itſelf of a grave and ſerious nature, and by the 

pannel deemed material enough to be compaſſed in this way. 

| I yass over, for the preſent, ſuch proofs of this rule as 

are in the ordinary courſe of practice, and confine myſelf to 


the following examples. John Halliday had ſentence. of 
death for forging the diſcharge of a bond of 1 200 merks, ? 


and an inhibition proceeding upon it. James and Alexan- 
der Lowrie, and John Winzet, for their ſeveral parts: in 
that fame act, and for the forging of ſundry aſſignations to 
bonds. James Tarbet and Finlay Farme, for their reſpective 
parts in forging a charter from a ſubject ſuperior, and the 
relative ſeiſin. Robert Binning, writer in Edinburgh, for 
forging letters of ſuſpenſion; having, in the courſe of that 
operation, counterfeited the Signet, and the hand-writing 
of one of the Judges, of the clerk to the bills, of a writer 
to the Signet, and the keeper of a record. Mungo Stra- 
chan and William Hunter for forging two deeds of factory. 


d Dr r Joby: Elliot 1 for Forging, 2 and uſing.an acknowledenenr of 
| the 


. Tj | 5 * 6 1 find the ETD 1 or Ang ii art and 
part of forging or uſing the receipt of the poifon libelled, relevant, per fe, to 
the. _— Reg, 7 which. were the pains of W 


January; 
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"Feb. 1. and 3. 
1727. 


OF OFF ENCES: : 


the receipt of poiſon from an apothecary,' with intent to fix 
a charge of attempt to poiſon upon an innocent perſon, 
Margaret Niſbet '*, for forging, inter alia, a declaration 
in the name of George | Henderſon, tending to fix (and 


which had nearly anſwered that purpoſe); the ſuſpicion of 


forgery upon him. Again, on the 19th November 1705, 


capital relevancy was found againſt John Howieſon for forg- 


ing the acceptance of a bill of exchange; and, on Februa- 
ry 20. 1710, againſt Andrew Adam for ene a bond of 
- caution in e Jt | 


Tins 
January 2 5. 1600. 2 Finds the . * the 1 of the poiſon lbelled, 
10 by the pannels or either of them, or contri ving thereof, or fraudulent uſing | 
of the ſaid receipt, or being art and part thereof, relevant to infer the pains of 


death libelled.” This is the interlocutor on the libel againſt Nicolſon and Man- 
well, ſhe other actors in x the: ſame plot. An the three . death. : | 


„ The Lords find, 3, That the 3 ie Kibelled, being guilty of forg - 
ing the bill, and obligation or declaration libelled, or that the pannel was art and 
part thereof, relevant to infer the pains of death and confiſcation of moveables.” 


5 2 “Find, That the pannel's actual forging, : or his cauſing and enticing others to, 
* forge, the ſubſcriptions to'the bond of cautionry libelled, or his actual giving in 
« of the ſame with his own hand to the Bill chamber, t to per a ſuſpenſion, rele- 


* yant to infer the pains of death.” 


In the caſe of Patrick Gordon, for forging a bend of caution in law-borrows, 
(1xth and 20th November 1706), the libel concluded for the paint of: lau and 
damages, and the Court found i it relevant to infer the pains libelled. This trial 


did not proceed. 5 
Libel was remitted to an aſſize len lohn Howicſon, miniſter of Cambuſlang, 


for treaſonably ſending to be printed, and againſt Robert Waldegrave, the King's 


printer, for treaſonably printing a falſe, adulterate, and altered act of Parliament, 


inſfeat of the true * genuine act, ts In I 59%, and entitled wa for 98 2 
| « the 


AGAINST! PROPERTY. 


Tas alſo is to be remembered, with reſpect to the forg- 
ing of bills, bonds, and other documents for money, that 
the ſmall amount of the ſum, though it will ſometimes ſerve 
as a plea to mitigation of the pain, does not affect the ſty le, 
nor in ſtrictneſs, the capital: concluſions. of the charge. It 
was on this ground, that George Short was refuſed; the pri, 
vilege of bail, (18th Nov. 2oth Dec. 1765), whoſe commit- 
8 1 was on 1 e 1 ag ty a bill l the ſum of L. 2, 
. "Ob: delolpdanic of iis) tou al falſchood leads us, in 
the next place, to obſerve, (but this it has in common with all 
the other ſpecies of the offence), that the crime is not com- 


5 plete by the fabrication of the writing, unleſs it be alſo utter- 


ed or put to uſe. For if when executed it is kept lying with 


the artiſt; unemployed, and is only by ſome accident brought 
to light, (in the courſe, perhaps, of ſearch for ' ſome. other 
writing), the evidence is wanting, though ſuch a diſcovery 
muſt needs be attended with ſuſpicion, of the fraudulent 


and felonious purpoſe of the fabrication; wherein lies the 
eſſence of the crime. Or grant that evidence were even 
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FALSEHOOD: 


Crime not com- 
plete without 
uttering. 


| recovered of the pannel's diſhoneſt purpoſe, as by his own © 


letters bearing his intention to utter the falſe writing at. 
ſuch a time and place, ſtill it is no more than a naked pur- 
poſe, juſt as in the caſe of a libel, compoſed, but not pu- 
bliſhed, or an indendiary letter written, but not deſpatched, 
and of which it is not too late to repent, as long as it has 
not given birth to any act or meaſure, which may be to 
8 he e f ee or of a neighbour.” It is therefore 
It 198114 20 S Alder ant ads ui 13 n £27 115i he 
the As concerning the Kirks.” Thee peffd ins wel convicted; but no ſen. 


tence appears againſt them, (2d, 4th; 21ſt F N 1596). The offence had been 


treated as treaſon. 


Wn: Find, That the crime for which the 3 is impriſoned is nat bailable.“ 
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CHAP. v. 


th = 


OF OFFENCES 


the act of uttering, which firſt beſtows a form ak unde | 
tion on the crime, ſuch as gives the magiſtrate a title to en. 
quire into it: Till then, it is mere wickedneſs of heart, for 


_ which the offender anſwers not to any human tribunal. 


Ir is true, that by common ſtyle of all indictment for this 


crime, the forging, and the uttering or vending of the deed, 


are ſeverally charged, and a relevancy is ſought on either, 


But this form of libel, which is only of modern introduc- 
tion, is meant to meet the caſe of the pannel being found 


art and part of the uttering only, (which is of equal guilt as 
the forgery), and not of the fabrication; and the charge of 
forgery in ſuch a libel is not to be underſtood of the naked 


fabrication, as in contradiſtinction to the uttering, but on 


the contrary, as in connection with that act, which is a ne- 


ceſſary ingredient of the crime, and is implied in the ſimple 
term forgery, wherever it is uſed. In the caſe, accord- 


Aug. 12. 1780. 


Forger preſu- 


med art and part 


of — 


ingly, of David Reid, where this alternative ſort of charge 
occurred, the objection taken to it was ne and the: li- 
bel ſent to an aſſize. et Mig, og. fiance Pwr: 


| . here we may take occaſion to remark, how contrary : 
ſoever it may be to firſt appearances, that in truth it is not as 
fabricator purely, hut as preſumptively acceſſory to the ut- 


tering, which completes the erime, that the maker of the 


falſe writing is puniſhed, when he is not proved to be the 
vender alſo. Having been executed by him, and being un- 
der his power, from the very nature of the ſituation 


the writing cannot in ordinary caſes paſs out of his hands, 


or be uttered, without his privity and concurrence : for 
which reaſon, even in the more favourable caſe of another 
perſon appearing to be the vender, it will ſtill be preſumed 


- againſt the fabricator, and need not t be * by proof upon 


dhe | 


even for a moment, take effect. He hath publiſhed the falſe 
writing for genuine, and his crime of forgery is complete, as 
ſoon as he has produced or employed it towards the pre- ; 
judice of another; whereby not only is his felonious in- 
_ tention manifeſt, but inſtead of being under his power as 
before, the falſe deed is communicated to a ſtranger, and 
the laſt ſtep is taken that depends on him to accompliſh the 
intended deception. The libel is therefore good, if the falſe | 
bond has been made the ground of action or diligence, | ; 
though no money has been recovered z or if it has been 
produced and pleaded, or claimed upon in judgment, though 
not 6 by upon challenge, (for this ſeems to be only 
A 2 1 A 


, 


AGAINST PROPERTY. 217 4 

the proſecutor's part, (at leaſt, with the aid of ever ſo little, 00. 9 
communication between the vender and fabricator it will * 1 
be preſumed), that they were leagued in the adventure, and 4 
had, each of them, his ſeparate department, with the conſent 4 
of the other. If the fabricator deny this, it will rather Ly: 
lie with him, who has a ſtrong preſumption againſt him that i 
hoe did not fabricate for nothing, to ſpecify and prove the 1 
manner wherein the writing paſſed from him without his | [4 
will; as by being withdrawn from his repoſitories, the loſs | 3M 4 

of; it with his een or the like, 2 i 
1 is no 11400 Material to obſerva, with reſpect to what ſhall What is a ſuff. 9 

be accounted an uttering of the writing, that the great danger 1 
of this crime has eſtabliſhed a very rigorous conſt raction a- by 
gainſt the pannel, Not only it is no obſtacle to the proſecu- bt. 
tion, that the money or other thing procured by the forgery | + 
has been refunded to the private party, ſo that no one ul! | 
timately ſuffers, (which happened in the caſe of Robert Feb. 12. & 1g. 4 
Fleming, and of George Mackerracher); but it is not even Fab 1 4 
material that the writing ſhould ever paſs, or the impoſition, 1788. 4 
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CHAP. v. 


Feb. 20. 1710. 


What is a ſuffi- taken, in the very firſt eſſay 2. 


cient uttering. 


a contrivance for ſhortening the civil proceſs of improba- 


r G rNeks 


tion of the writing); as in the caſe of William and Tho- 
mas Mackie, January 16. and February 2. 1636, who were 
pillored, declared infamous, and baniſhed, for pleading on 
a falſe diſcharge of a bond: or if the judicial bond of cau- 
tionry has been tendered to the proper officer; as was found 
relevant in the caſe of Andrew Adam, relative to a bond of 
caution in ſuſpenſion 1: or if the bill or bank-note has been 


preſented for payment, though it be ſtopped, and the holder 


eſtabliſhed by the authority of ſtatute. In the caſe of 


April 20. 1620, Dempſter of Muireſk, indicted for forging a bond of rever- | 


Fx 


ſion, the Court had repelled the defence, that it had never 
been abidden by in judgment, nor uſed to the actual preju- 
dice of the party. To confirm which precedent, the Le- 
giſlature, i in the ſtatute 1621, c. 22. declared, that it ſhall not 
protect from the pains of falſehood to paſs from the writing 
upon challenge, or engage not to make uſe of it in future. 
Notwithſtanding this act, which is conceived in explicit 
terms, doubts had however continued to be entertained con- 
cerning the bare production of a writing in judgment, or the 
entry of it on record, how far either of theſe was to be 
reputed an uſe of the writing, and a completion of the crime. 
| : „„ Te PMI LOTS * 


1 The Lords © found the pannell's actual forging, or his cauſeing and intyſeing : | 
© others to forge, the ſubſcriptions to the bond of cautionrie 1ybelled, or bis ac- 


« tually giveing in of the ſame with bis own hand to the Bill. chamber, to obtain : 


« a ſuſpenſion, relevant to infer the pain of death; and found the pannell's uſe- 
making of the ſuſpenſion, obtained on the faid bond of cautionrie lybelled, | 
« ſeparatim, relevant to infer an 7 REG n and ene the defences 


=_ 1 for the pannell.“ 


2 Tn the caſe of Mrs Niſbet, though the bill 1 was for L. 58, 2 L. 6 
had been obtained on Ut as a and a or not been "_ farther uſed, N 


This doctrine ſtands even 


AGAINST. PROPERTY. 


; For 1 ſame at of ſederunt which 1 Alder For- 
reſt of falſehood, and remits him to Parliament for puniſh- 
ment, alſo makes this requeſt, That ane new act thair- 
anent may be made for cleiring what fall be the puniſh- 
« ment for ſuch faults heirefter ; and whether or not the 


. inſerting of falſe wreattis in e e or produceing the 


4 ſamyne in judgement, albeit they do not byde be them, 
being challenceit theirfore, ſall be fund to be a uſeing of 
v the ſaids falſe wreattes and puniſchable.” This requeſt 


does not ſeem to have been complied with. But it has ever 


been held in all modern practice, that a writing is to this 
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FALSEHOOD. 5 


Feb. 27. 1650. 


effect ſufficiently uſed by the bare production in judgment; 


Z _ which i in ſubſtance is always the founding of a right or plea 
5 upon it as a genuine youcher. And with reſpe& alſo to the 


- regiſtration ; if either it be a regiſtration for diligence, 'or 


| ſuch which is ordered by law, as in the caſe of ſeiſins, 


hornings, and ſome others, the ſame rule ſhall probably be 


| held: for in all theſe inſtances the entry on record is the 


| public aſſertion of a claim upon the writing as good. If it 
is recorded for preſervation only, there. is more room for 
argument upon the other fide ; and this queſtion has Not 


Jet N tried. 


-* Ot la is implied in our deſcription of this 
' ſort of falſehood. That the making and uttering of the deed 
be felonious, or with intent to injure. . Thus it is not a 
| forgery, if to accommodate another who cannot write, and 


at his deſire, a perſon ſhall ſign a draught or receipt in the 
name of that other ; as often happens among perſons of low 


degree. For there is no impoſition here, either done or in- 


_ tended, in the tranſaction. Mackenzie takes notice of ſuch 


: A comm which had fallen under his own obſervation 2. On 
0 3 Ee 2 ED.” the 
x Tit. Fallchood, No. 6. W 2 on 
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Forging, &c. 


muſt be 


feloni- 
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Oft Art and Part 


of Forgery. 


the other part, ebe law will underſtand it to be Fehndalt; 


OF OFFENCES 


and to the prejudice of another, if there be a purpoſe to 
gain any fort of advantage by the falſehood, though this 
ſhould not be of fo high a degree, as amounts to the cheat- 
ing out of the ſum or thing to which the writing relates. 
Thus it 1s forgery, (though poſſibly the excuſe might be 
conſidered in the ſentence), to frame a falſe bill, bond, or 
other voucher for ever ſo juſt a debt, or a diſcharge for 

money which was truly paid, but the payment forgotten to 


be youched ; for ſtill the offender has made a falſe deed, and 


is thus far benefited, and the other party prejudiced, that 


he has written evidence of the ſtate of the tranſaction, and 
therein enjoys that ſecurity which he MOTO and thought | 


worth ery fa at ſuch a ne 


I SHALL now, before proceeding, ſubjoin a few thiags c. con- 


cerning the different ways in which one may be involved in 
the guilt of forgery. Fi,; one is art and part by im- 


' -mediate aſſiſtance lent to the fabrication itſelf; ſo that if 


Feb. 8. I 597» 


one perſon furniſh the ſcroll of the falſe deed, another 
dictate the deed from that ſcroll, a third write it, and a 

fourth affix the falſe ſubſcription in preſence of the reſt, 
all four are alike guilty of the crime. This was nearly the 


ſituation of parties, in the caſe of Halliday and others, where : 


Marjoribanks the notary dictated a ſcroll of the falſe dif- 
charge to Halliday, (after conſultation between them upon 


the matter), by whom it was ſent to Lowrie, who filled it 


up in the blank-figned paper, with the aſſiſtance of Alexan- 


der Lowrie and John Winzet, the laſt of whom ſigned a 


falſe name of witneſs to the deed. All theſe perſons had 
ſentence of death; and as to Halliday this was the only - 
charge in the libel, The fame ſort of acceſſion happened 


AGAINST PROPERTY. 
in the caſe of James Tarbet and F inlay Ferne, February 15. 


1600; for Tarbet, according to a ſcroll delivered to him 


by Ferne, wrote part, and employed John Kennedy to write 
the remainder of a charter, to which he ſaw Ferne affix his 
father's name. In regard to thoſe who act as witneſſes on 
ſuch occaſions; though they ſign their own names, and after 
their ordinary faſhion, they are not the leſs art and part 


0 of forgery, ſince they thus ee confirm the falſe 850 


i =P of e 


8 Seel IT an already been intimated, that the uſer or 
vender of a falſe writ, being a different perſon from the 
| fabricator, is nevertheleſs equally- puniſhable as he, and 
that it is even as preſumptively art and part of the vending, 


that the fabricator himſelf is puniſhed, when he is not pro- 


ved to be the vender too. This point is equally clear upon 
the courſe of practice, the opinion of lawyers, and the au- 


tdhority of our ſtatutes, ſome of. which are upon this head 


expreſs. The plain reaſon 1s, that even when the vender 


haas not from the firſt been n privy to the proceſs of fabrica- 


tion, (which, however, he often is), he by wittingly uſing 


the falſe deed, becomes participant of, and aſſociates him- 


8 {elf to the whole guilt of that contrivance, which he adopts 
in its more mature ſtate, and by his induſtry brings to the 
_ defired accompliſhment and iſſue; in like manner as the pu- 


bliſher of a libel is participant of the guilt of the compoſi- 
tion, which by his art he diſſeminates to the world. It is 


alſo to be confidered, that the uſer of a falſe writing, more 


1 especially if it be drawn directly in his own favour, muſt 


in reaſon be preſumed to be himſelf the falfifier too, unleſs 
he can Dy evidence throw off that Can upon another 1. 
OY 


1 x See Lex 33. Dig. L. 4+ Cod. * Cora de fa, ; 


Ait and Part 
by uſing falſe 


Writ. 


I 540, c. 80. 
1551, c. 22. 
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CHAP. V. 
— 
Nov. 26. 1782. 
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Art and Part by 
_ procuring For- 


gery. 


Of remote Aſ- 
_ fiſtance in For- 
Sery. 


Among other * of e ſentence for uttering + pls. ; 


OF OFFENCES. 


I may quote that ſupon John Macaffee ; whoſe conviction, 
however intended by the jury, could only be conſtrued as 
relative to certain articles of that ſort of charge. | 


TRE ſame ſtatutes Fend extend to the uſers of falſe wri- 


tings, are equally levelled, and with as good reaſon, againſt the 


ſeducers and corrupters, at whoſe inſtigation the falſe inſtru- 


ment has been made. This rule of judgment was applied 


to the caſe already mentioned, of Robert Innes and Finlay 


Ferne, of whom the latter was the ſuborner of the other, to 
forge a ſeiſin on the falſe charter, and therefore ſuffered death 


along with him. It will not, however, often happen, that the 
procurer of the forgery ſo thoroughly abſtains from all direc- 
tion or aſſiſtance towards the execution of the purpoſe, or 


from all uſe of the writing when made, as to be implicated 
in the crime upon that ground alone. In the caſe, for in- 
ſtance, of Niſbet, that perſon was the uſer, as well as procurer 


of the forgery, which was executed by one SONY Worms | 


{ſhe had enſnared into the MPO FIN 2. 


| ER of all; the Wie ariſes concerning aſſiſtance of a 
remote kind lent towards the fabrication, how far this makes 
the aſſiſter art and part of the capital effence : As in the 

JJ [C 


1 4 Find the ſaid John Macaffee guilty art and part of forging promiſſory- ; 
notes of the Britiſh Linen Company, as laid in the libel; and all in one voice 
« find the 1ſt, 4th, 5th, 8th articles of the libel all proven. But find the other ; 


4 articles of the libel not proven.” The 1ſt, 4th, 5th, 8th articles were charges 


of uttering. See the printed Report of this caſe in the Appendix to Stuart . 


* 7 ente of Deciſions. ans debate is blank in the Record. 


2 > Bee the Report ofthis Caſs in Arnot. 


—. 


AGAINST! PROPERTY. 


caſe of che artiſt who makes the plate, or he paper, for 
throwing off the falſe bank note, The decifion in ſuch caſes 
will depend on circumſtances. If, (which has ſometimes 
been the caſe), it can be ſhown that the tradeſman not on- 


ly knew the unlawful deſtination of his commodity, but was 


in a ſociety with the forger and vender, by which they were 
ſeverally to perform their parts in the adventure, and to 
receive their ſhare of the profits thence accruing; this ſeems 
to be nothing leſs than an acceſſion to the forgery : for there 


is here one joint and undivided undertaking, in which each 


is participant of what is done by the other, and muſt anſwer 


for it, as if done by himſelf. Inſtead of this, if there be no 
more in the caſe but an employment of the tradeſman to exe- 


cute ſuch a piece of work in his trade, he is not thereby in- 


volved in any cogniſable degree of guilt; not even though ; 
he ſhould have reaſon to ſuſpe& the evil purpoſe to which 


| his handy-work is to be applied. This, at leaſt, was the 


judgment of the Court upon ſuch a caſe, or rather a more 


— unfavourable one, that of John Brown, againſt whom this 
_ verdict was returned: Find it proven, that the braſs plate 
mentioned in the libel, was engraven by the ſaid John 


Brown, and that he was privy to the concealing of the 


( ſame in a whin-buſh in the moor of Falkirk; but find that 
„it is not proven that he adhibited the ſubſcription to, or 


« iſſued any of the three notes libelled on and produced.“ | 
The judgment was to aſſoilzie the pannel /impliciter, But 
between theſe there lies a middle, though more unlikely fi- 


tuation, that of a tradeſman who has a ſpecial privity to the 


evil object of his employment, and receives on that account 


a reward or extraordinary hire, but has no farther concern. 
in the adventure or its profits. It may be thought, that up- 


FALSEHOOD. 
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CH. v. on ſuch a ne ben the caſe ſhall happen, 6 ome ve 
niſhment may Pp be need. Fi > 
der Notaries, IL I su A IL now — e more * chat Shake of Kalle. 
1 hood, which conſiſts in the publiſhing of a deed as the ſigned 
deed of another. It is a different ſpecies of the crime, if a 
notary ſhall draw falſe inſtruments of ſeiſin, intimation or the 
like, which never was given, or an officer of the law return 
executions of things which never were done, or were done 
_ otherwiſe than is ſet forth in theſe reports. For he is not 
giving forth his own act as that of another man, or putting 
himſelf into the perſon of another; he is merely in his own 
perſon, and in his official character, telling a moſt flagrant, 
impudent, and dangerous lie. Nevertheleſs, although in the 
matter of officers. executions this diſtinction ſeems to have 
been acknowledged, and a milder courſe: to have been ta- 
Mar. 15. & 28. ken; as appears from the caſe of Strachan the meſſenger, 
8 who for four falſe executions of charge and denunciation, 
was only ſcourged and deprived of his office; yet with re- 
ſpect to notaries, whoſe truſt of office is higher, and their 
functions of ſtill more conſequence, and ſuch as deeply affect 
the lieges in their moſt valuable eſtates, the contrary ſeems 
to have been holden. The act 1540, c. 80. was more eſpe- 
cially directed againſt the falſehood of notaries ; and in like 
manner as the other ſtatutes were held to authoriſe the in- 
flicting of death in other caſes, this ſeems to have been held 
a warrant for the ſame ſeverity upon this claſs of men, whoſe 
fidelity is ſo important to be guarded. Thus, on the ſame day 
that Ferne and Tarbet were condemned to die for forging a 
Feb. 15. & 16. charter, Robert Innes notary had the like ſentence for a 
2988 fäalſe and antedated ſeiſin, wittingly made by him upon it. 


* the ſeiſin in that caſe bore the names of wit⸗ 
neſſes 
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neſſes, or, if it did, whether theſe alſo were forged, does a | 5 
not appear from the record. But though the caſe be, 
that the notary does not ſign the names of pretended wit- 
neſſes, but induces perſons to ſign along with him in that 
capacity, the wickedneſs and the guilt ſeem to be much 
the ſame.: In either caſe, the whole ſeifin is till a fiction 
of the notary's own contrivance, and he is art and yore 
of the falſe ſubſcriptions of his aſſociates, 
Tx caſe of Innes is not the only inſtance of this con- 
ſtruction of the law. On the 2oth December 1616, Alex- 
ander Cook notary, Sheriff-clerk of Berwickſhire, upon a 
| libel which is laid on the act 1540, for falſehood in his: 
office of notary, had ſentence of death; having vitiated 
the entry of a ſeiſin in his protoccl-beok, and having. gi- 
ven forth two extracts of it, of different dates, and judici- 
ally ſworn at different times to the truth of both. Farther; 
it had been thought to be of little moment, whether the 
notorial inſtrument were falfe by corruption and abuſe of 
_ truſt in a real notary, or through the falſe aſſumption of 
thar character by one who was no notary; and who of courſe 
could give no true inſtrument of that kind. For. this ſort. 
of falſehood, William Norval was condemned to die on the 
qꝗth June 1602, and John. Moſcrop, writer in Edinburgh, on 
the 8th February 1597. Alfo, among other charges, Tho- 
mas Marjoribanks was convicted as a falſe and pretended 
notary, on the ſame libel with Moſcrop, and had ſentence of 
death. No inſtance of either of theſe kinds of en dod. 
bas been brought t. to trial i in later times. 


ISEHALL now Aiſiniſs thts, the capital falſifications- of Diteretion ol: 


the Court in 
writing, with this general obſervation, that thougli the Court puniſhing Fer 


3 may, they are not however conſtrained, invariably to inflict gery, 
* „ e 


Jan. 16. and 
Feb. 2. 1636. 


July 4. 16 38. 


Feb. 26. & 28. 
1650. | 


June 3. 1793. 


Fallification of 
Writs, how pu- 
niſhable. 


OF OFFENCES 


the pain of death for ſuch offences, but have a diſcretion- | 
ary power, as in the caſe of theft, to accommodate the pain 


to the whole circumſtances of the offender, and of the tranſ- 
greſſion. Thus, in the criminal Court, in September 1630, 
Richard Home, fot forging a teſtimonial and paſport under 
the hand of the Chancellor of Ireland, and of the Earl of 
Cork, had ſentence to be ſcourged, burned in the hand, and 
baniſhed. In like manner, William and Thomas Mackie, 
convicted of forging a diſcharge for L. 100 Scots, were ſen- 
tenced to pillory, infamy, confiſcation of moveables, and 


baniſhment. William Forſyth notary, for forging a charter, 
was declared infamous, pilloried; and baniſhed. As Was 


Lawſon for uſing a falſe diſcharge, at the ſame time that 
Blair, the maker of the diſcharge, was hanged. More 
lately, John Grant was tranſported for forging the indorſa- 
tion of a bill of L. 20. In like manner, the civil Court, 
inſtead of remitting to the Juſticiary, have, in many inſtan- : 
ces, lad an arbitrary 1 themſelves 1. 


ILL. 155 CANNOT difcaves; chat, beſide 1 two pocies Ro : 


ſpoken of, any other falſification of writing has, at any period 


of our practice, been thought neceſlary to be chaſtiſed with 


the ſame ſeverity, Some there are, which, in reſpect of 


prejudice to the party who is meant to be injured, and 
almoſt in reſpe& of the wickedneſs of the contriver, may 
ſeem to be little ſhort of thoſe to which the name of for- 
gery, in its ſtricter ſenſe, i is applied. If the holder of a bill 
alter the ſum to his own advantage, « or if . writer of a 

| | deed 


x See! in the 13 of Sedervat he DIY. of 1 Adie,: Fr Marion Shaw, Ju- 
ly 28. 1739. William Fraſer, February 28. 1741 ; David Young, July 18. 17413 
William Stevenſon, Feb: 18. 2747; John Tennant, November 14. 17 T3 ; y_ | 
Smith, March 2. 17535 Murdoch 3 Auguſt 7 · 18 5 £ 


* 


AGAINST. PROPERTY. 


1 deed intert proviſions, without the knowledge of his employ- 
er, in favour of himſelf or of others; certainly an act, which 
is not the act of the party, is here publiſhed as authentica- 


deing counterfeited. But as devices of this kind are neither 


227 


FALSEHOOD. 


ſo frequent nor ſo dangerous as forgeries, by reaſon of the 


greater difficulty which attends the execution of them, and 
as in point of boldneſs at leaſt, if not of depravity, there 
is ſome difference between the corruption of a genuine ſigned 


_ writing, and the ſuppoſition and ſigning of an entire deed in 


the name of another, ſo the lenity of our practice ſeems to 


have laid hold of this diſtinction, how lender ſoever, to ave | 


| hk 1 8 life I, 


- Boy! the 3 goes no furcher: As great ne and 


: falſchoods, ſuch contrivances are puniſhable with us at com- 


Sentences for 
falſified Writ: 


mon law with pillory, infamy, and impriſonment, and in a 


flagrant caſe, even with tranſportation, added to theſe pains. 


And this holds good as to all the different modes of falſe 
writing ; whether it be by falſe aſſertion in the inſtrument, 
as if it be antedated, or if a perſon falſely ſign as wit- 


neſs to an execution; or by corruption of the written 


words thereof in the way of raſure, ſuperinduction, in- 


terpolation, or the like. Thus Belſches and others were 


impriſoned and ſuſpended, for antedating the regiſtration of 
a bond; James Wright was pilloried for ſigning witneſs to 
executions without ſeeing the things done; Daniel Aitken, 
meſſenger, for altering material words in a letter, was de- 
5 prived, impriſoned, and made incapable of truſt ; Robert 

W Ff 2 „ Paton, 


x The tens Ii Goo IL e 33. which makes ſuch e capital in Eng- 
Und, does not ſeem to extend to this FO = 


Nov. 18. 1737. 


"PM 19. 1788. 
June 2. 1740. 
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CHAP. V. 


Dee. 9. 2962. 
Feb. 26. 1762. 


July 5. 1763. 
Ang. 6. 1766. 


Sentence for fal- 
ſiſied Writ. 


OF OFFENCES 


Paton, for calumniouſly denying his ſubſcription, and trying 
to reduce it as a forgery, was impriſoned and ſtood in the 
pillory; William Dunbar, for raſing and otherwiſe vitiating 
an interlocutor, had ſentence of tranſportation for life; 
James Leatch, for vitiating a bill, had ſentence of mfamy, 
and to ſtand twice in the Ry Theſe een were 


grycn in the civil Court, 


IN the Court of Juſticiary allo; Thang Taylor, ch 


with attempting to alter two L. 5 bank-notes, into notes for 


L. 10, was tranſported for five Yours: his OWN | core 
hs 15 11. 17 5 3 | 


Bor by far the Wenn Maftradiot and FAO Fo may . 
inſtead of all others to prove the diſpoſition of our practice, 
and the vigour of our common law in this department, is 
the caſe of Thomas Mathie, tried in the criminal Court, roth 
March 1727. This man had been factor to the York-build- 
ings Company on their eſtate of Winton; and the charge 
againſt him was, that after recal of his factory, he had. up- 


lifted or had taken bills for certain rents and ſums of mo- 


ney addebted to the Company, and had given diſcharges of 
them, which, as well as the bills, he antedated, to conceal 
the fraud, and that in one inſtance, he had cancelled a bill 
Payable to the Company, and taken a new one of a falſe 

date, and in his own name, for the ſum. Theſe things were 
charged as being, in ſome meaſure, of the ſame nature with 


the counterfeiting of a new power of factory; in as much as 


through theſe falſe devices, his unwarrantable acts of admini- 
ſtration were in appearance brought within the term of his ex- 
pired power ; and this for the fraudulent purpoſe of bringing 

2 6 VV PEI the 


I There were > favourable circumſtances i in this ends; Particularly, the 3 
er ſeems himſelf to have revealed _ offence to the Directors of the Bank. 
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the effects of the Company into his own hands. The libel was OD 

found relevant 1; and the pannel being convicted of one ar- 
ticle of the A relative to the colliers' and falters? bills, 
| was fined and found liable in expences. It cannot therefore 
be doubted, with reſpect to any falſe certificate granted by 
a a perſon in his office, ſuch as certificate of marriage, bap- 
_ tiſm, proclamation of banns or the like, that this ſort of fla- 
7 grant lie and breach of truſt falls under the ſame rule, and 
is an article of criminal charge; OR: no trial _- that kind 
= has hitherto A — 5 | 
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DCIS 


I. S now been ſaid concerning the falſi- Form of proceſs 
| fication of writings. Let us next attend to the form of pro- r 
ceſs; which, from the remoteſt period of our practice, has 
been ſubje to this peculiarity, that it may equally be 
brought in the Court of Seſſion, or of Juſticiary ; and more- 
over, (in which reſpect its ſituation is ſtill more extraordi- 
= nary), that though commencing in the civil Court, it often 
times terminates and comes to idue i in the other. 
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"Tr be are a, which So led to © receiving Court of Seſſion 
can try Forgery, 
| of the Lords of Seſſion, as *. competent in the matter | 


6. March 20. 1725. The Lords &« find, that the ſaid Thomas Mathie, pannel, 
© after intimation was made to him that his factory upon the eſtate of Winton; 
« from the Company of Undertakers for raiſing the Thames water in York-build- 
© ings, was revoked, and a new factory from ſaid Company was granted in fa- 
vours of Mr Henry Streatchy, purſuer, and Mr Archibald Robertſon ; that the 
* pannel did thereafter grant receipts and diſcharges to, or did take accepted 
bills from the perſons debtors to the ſaid Company in the produce of the ſaid 
© eflate, on account either of rents, coal, falt, or pan-wood, and did antedate the 
aids receipts, diſcharges or bills, by making them to bear date prior to the re- 
(calling of his factory, though they were really granted poſterior thereto the 
5 « pannel's ſo doing, in all or any of the particular inſtances ſpecified in the libel, 

relevant to infer an arbitrary 6 and N the haill defences pro- . 

« * for the pannel.” 
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CHAP. V. 


Are they exclu- 
five Judges in 
_ frſt inſtance, 


1555, Ce 47 


July 7. 1664. 


or OFFENCES 


off ay The crime often comes to light in the hovele 


of proceſs depending in that Court; whence ariſes a con- 
tingent juriſdiction over the offender, who is chaſtiſed ſum- 


marily and without delay, in the very tribunal where he 
has tranſgreſſed, for his ſcandalous attempt to impoſe upon 
their wiſdom, and to pervert the courſe of juſtice. Another, 


and an equally ſubſtantial reaſon, lies in the very difficult and 


tedious nature, generally ſpeaking, of the proof of forgery, 
which is often impoſſible to be abſolved, as muſt be the caſe 
with every trial by aſſize and in the din Court, in che 
courſe of a fi a8 e fitting, 


Is addition to theſe veiſons: which of themſelves are ſuf- 
ficient to juſtify this departure from ordinary rules, Mac- 
kenzie* hath farther ſuppoſed, that certain ſtatutes have ex- 


preſsly beſtowed this juriſdiction on the Lords of Seſſion. 


Nay, he has expreſsly ſaid that they are Judges in the art 


| inſtance, excluſive of the criminal Court; in confirmation 


of which opinion he appeals to the judgment in the cafe of 
Lord Blantyre, and affirms that the books of adjournal do 
not contain an inſtance of proceſs for forgery commencing . 
in that Court. But in all this there is ſomewhat of inaccu- 

racy. Though the act of Mary for the puniſhment of falſe 


witneſſes has ſuppoſed, (for it does not introduce) the juriſdic- 


tion of the civil Court in the matter of perjury; no one of the 
ſtatutes concerning falſe notaries, or falſe writings, has any 
expreſſions to the like purpoſe. And in the caſe of Blan- 


tyre, neither did the Juſtices give any ſuch judgment as - 
Mackenzie has ſuppoſed, nor had they any opportunity of 


doing ſo; ſeeing the forgery was not inſiſted on as a ſepa- 
rate crime, but voy as an " aggravation of the charge of 
| tbeft. 


Tit. Falſehood, No. 4. 


| AGAINST PRO PERTY. 


theft. This dictum of Mackenzie ras not therefore govern- 
ed the practice of later times which, on the contrary, af- 
fords ſundry: inſtances: of e for forgery commencing, 
as well as ending, in the criminal Court. Two caſes may 
25 in particular be atttended to; that of Nicolſon and Elliot 
in January 1694, and of John Howiſon in November 1705, 

in the firſt of which, the plea of incompetency was argued, 
and Mackenzie's treatiſe referred to in ſupport of the objec- 


— tie Judgment was alſo given againſt this plea, firſt in Sir 


Robert Dunbar's caſe 1, and afterwards in the caſe of Wil- 
liam Baillie and ochre; where, © as to the crime of forgery, 


or uſing of falſe or forged paſſes, libelled againſt the ſaid 


William Baillie, the ſaid Lords find the Court competent 
to judge thereupon; But in regard it appears from the 
debate that the only means of improving the ſaid paſſes 
are indirect, therefore, remit the ſame to be tried by and 
cognoſced ſummarily before the Lords of Seſſion.“ 


Es 4 


R OY 


— 


Is later times, this general poſition has therefore been 
abandoned for the more limited plea, ſuggeſted by the laſt 


mentioned judgment, that the Lords of Seſſion are at leaſt 


excluſive Judges i in all caſes, ſuch as that of Baillie, where 


the proof is in the indirect and more tedious way of circum- 


ſtantial evidence. In the caſe of James Baillie, where this 
polition was maintained, the interlocutor ſeems rather to 
| Ia the queſtion; finding only, © in reſpect of the peculiar 
* circumſtances of the caſe, that it is inexpedient to go on 

in this trial before this Court in prima inſtantia,”” and 
therefore diſmiſſing the proceſs. Thus the queſtion ſeems 

CN**＋9 ee 1 | ET 
1 4 The id Loads find this Court competent to cognoſce upon the crime of 


4 falſchood or forgery ; but in reſpect neither the principal ſeiſin nor the records 
are 3 thermore _ that article as libelled not relevant,” | 
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Nov. 22. 1714. 


Sept. 6. 1715. 


If exclufive 
where proof 
is indirect. 


Feb. 1 I. 1765. 
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Form of the 


Action. 


or OFFENCES. 


to be till open to a 8 which if it ſhall . 
guiſh the competent juriſdiction according to the nature 
of the evidence, and not according to the matter of the 


procels, will eſtabliſh the one inſtance of this n that oc- 


curs in the whole circuit of our law. 7 


| © ( * IRE Ep: of tlic 3 wn the Court of Seſſion, | 


may be in two different ways, It may be by ſummons of 


reduction and improbation, raiſed by the private party, with, 
concourſe of the Lord Advocate; and upon which, if the 


writings are produced, they may be improven, and the de- 


fender, if in cuſtody and appearing, may be found guil- 
ty of the forgery, and puniſhed, or remitted to the eri- 
minal Court. I ſay, if the party appear, and the writings 
are produced; for the accuſed cannot be tried in abſence to 


the effect of remitting, or of inflicting any pain; neither can 
the writings be improven, but only ſuffer certification, unleſs _ 


they are produced; as was found in the caſe of Captain Bar- 
clay, January 26. 1670 . The other way, and which has 
more commonly been followed in later times, is per modum 
ſimplicis querelæ ; in the form of ſummary complaint, at in- 
ſtance either of the Lord Advocate, or of the private party 
with his concourſe, and which, in ſubſtance, is the ſame 


as an indictment, and muſt, along with its liſt of wit- 
neſſes, and liſt of aſſize, be ſerved upon the pannel in 
the like form, and upon the ſame inducie, as an indictment 
is. This way of proceeding, which in Mackenzie's time was 
reckoned extraordinary, and was only allowed in caſe of for- 


gery of ſome part of proceſs, or forgery committed by a mem- 


ber of the College of Juſtice, hath, during the greater part | 
of the — century, been . N any regard | 


to 
= See Stair's W | 
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to theſe circumſtances, / and in parton has been; the _FASEEOP. 
conſtant mode in the many trials for the forgery of bank- 

notes . There is, however, nothing to hinder it from be- 

ing employed jointly with a ſummons of improhation ; and 

this courſe was followed both in the caſe of Mrs Niſbet in 

1727s and of Adie and Lg July 28. 1739 1 oo 


- Uo Gt TER when duly brüste into | er: th Proceedings i in 
courſe of proceeding is by hearing parties on the relevan- 1 deſ- 
cy of the libel and defences, and by judgment given 8 

theſe; after which proof is taken on both ſides, in pre- 
ſence of the Court. The proof may either be direct, by 
teſtimony of the perſons whoſe names are forged, or indi- 
rect, by compariſon of hands, alibi, and other circumſtantial 
evidence: which two ſorts of proof, according to the later 
practice, may be employed at the ſame time, or even the 
indirect upon failure of the other; ſince it is always poſſible 
that the inſt rumentary witneſſes may miſtake or be cor- 
rupted 3. After proof taken, and full hearing of parties 
on it, and a final cloſe of all the pannel's relevant allega- 
tions, who in this reſpect enjoys a benefit of bringing for- 
ward new pleas, and obtaining farther proofs, which no 


pannel in the Juſticiary can pretend to, the Court pro- 
5 3 8 | ceed 
1 The trial of Gilchriſt n 3 in chat way in 1719. It is 
mentioned in Lord Royſton's notes, that in the caſe of the Royal Bank againſt 
Wallace in July 1742, for forging bank · notes, which was brought into Court by 
complaint, ſome of the Lords thought that the cogniſance of that . form wn 975 | 


| l to the RON: but! in the end the nm was faſtained,... 


"_—_ 
# &54:7.9 


Oh 56 As of Sederunt. 
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CHAP. v. 


Proceedings in 
the Court of Juſ- 
ticiary. 


of OFFENCES 


del to give their ſentence, as well on his alles or innocence . 
of the charge, as on the verity or falſehood of the writings. 
But with reſpect to the tenor of the ſentence in the article 
of inflicting puniſhment, two ſituations are to be diſtinguiſh. 
ed. The one is, where in the opinion of the Court it is fit 
to puniſh with an arbitrary pain; which they then award 
themſelves, and which may be carried to any extent that 
is ſhort of death: and the other is, where the public intereſt 
requires the forfeit of the offender's life ; for which end, 
having no power to pronounce ſuch a doom themſelves, they 
muſt remit the pannel to the Court of e 7 oe; to 
undergo a new trial and condemnation. 15691 

In 1 of this 8 an in is framed, 
charging the pannel with the fact, as in common ſtyle, and 


which is ſerved upon him with a liſt of aſſize, and of wit- 
neſſes, and of articles to be produced in evidence, on the or- 


Maclaurin, 
P. 472. 


dinary induciæ, and in the accuſtomed form. The liſt. of wit- 
neſſes is however very brief; only conſiſting of perſons,-who, 
if there ſhall be occaſion for it by his denial, (as in the caſe 

of Raybould), may prove that he is the ſame perſon who was 


convicted in the Court of 8 3 and the e - 


a | The following words are part of the . Sollicitor-General, Mr Charles Erſkine' 3 
notes in the caſe of John Campbell, in March and April 1731. In this trial, 
« after tlie reading of the diet, the procurators for the pannel attempted two ob- 5 


« jections, 1/f, It was ſaid that the extract was not proven. It was ſigned by 


„ one John Dalrymple, of whom they pretended to know nothing; but this was 
« ridiculed by the Judges. 2do, It was urged, that there was no proof that 
the pannel was the perſon found guilty by the Lords of Seffion, But it being 
< notour to the whole Court, that he had been conſtantly kept in priſon during 
* the courſe of the trials, both before the Seſſion and Juſticiary, the Lords al 
* ſo diſregarded this objection. Theſe words are copied from the notes upon 


the printed papers in Mr Erſkine” s hand. "OE, But. no web Aiden en | 


- . 


in the record. 


AGAINST PROPERTY. 


only the extracted decree of the Court of Seſſion, and the 
forged writings themſelves, authenticated by the ſubſcrip- 
tion of the Preſident of that Court. For in this, by imme- 
morial cuſtom, the condition of ſuch a trial for forgery is 
quite ſingular, that it comes before the criminal Court in 
the ſhape of a concluded cauſe as to the matter of proof; 
in which the proſecutor is not at liberty to examine wit- 
neſſes, or to bring any, whatſoever, farther evidence, but 
muſt entirely reſt his proſecution on that which is contain- 
ed in the extracted decree of the Lords of Seſſion, to which 
the libel refers, as the ſole proof intended to be uſed. 


_ Waar is true on the proſecutor's part, is equally true on 


the part of the pannel alſo; who, in his trial before the 
Lords of Seſſion, has already had ſuch advantages in point 


of prorogation of diet, allowance of new defences, addi- 
tional proofs, and the like, as no pannel in trial before the 


Ce Juſticiary can, in any the moſt favourable caſe, be 


indulged with. It is the maxim in the civil Court, © nunquam 
4 concluditur in falſo -** that is to ſay, that as long as the 
caſe is in Court, and is not cloſed by extract of the decree, 
the Judges will not refuſe to liſten to any relevant defence, 
though late of being reſorted to, nor exclude new light, if 
from any quarter -it ſeem likely to be let in upon the 
| caſe, To them, therefore, and not to the criminal Court, 
the pannel's requeſt of additional evidence ſhould have been 
made, And indeed, if a farther proof in exculpation were 
allowed him, then, in juſtice, muſt the proſecutor alſo be al- 
lowed a farther proof in reply, and this too by witneſſes 
not contained in the original liſt which was ſerved upon the 
pannel; and thus the inquiry would be drawn out to the 
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Is new Proof 
competent there. 


length of many diets, and in a manner quite irreducible to 
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Jan. 18. 1768. 


Aug. 12. 1780. 


Decree of Seſ- 


ſion; is it pro- 
Zatio probata? 


OF OFFENCES, 


the ſhape of a rarwtriel; as gi as to thiv4 entire diſappoine- 5 


ment of all thoſe reaſons for which the charge is allowed 


to commence in the civil Court, and to the occaſioning of 


| thoſe very difficulties, both to Court and jury, which were 


meant to be avoided by this courſe of proceſs. Hence in 


| Raybould's caſe, though the Lord Advocate conſented to the 


production of certain papers, which had been exhibited in 


the civil Court, but were not remitted, and of which the 


pannel meant to avail himſelf towards ſome new defence; 
this was ex mera gratia of the proſecutor, and was done under 


| proteſt entered in the record, that he ſhould not be held to 
have acquieſced in the lawfulneſs of the demand. In the 


later caſe of David Reid, the Lords on ſuch an application 
found, © That it is not competent for the pannel to adduce 
« any proof, other or farther, in his exculpation or allevia- 


tion, than what is contained in the decree of that Court, 


referred to in the indictment, and therefore they refuſe to | 
«<1 allow the witneſſes to be e. 215 


Now here ariſes a queſtion, both curious and important. 
As the decree of the Lords of Seſſion is thus the ſole evi- 
dence which the proſecutor is allowed to produce; is it alſo 


to be accounted concluſive and irrefragable evidence, (pro- 


batio probata), according to which the jury are neceſſitated 
to condernn ; or are they at liberty to look into the depo- 

ſitions engrdiled/s in the decree, and to acquit the pannel, if in 
their mind the proof is not ſufficient to convict him? The 
firſt has been maintained; and in former times it ſeems even 
to have been the prevailing opinion on the ſubject. Macken- 
zie has expreſsly ſaid, that the decree is read for ſole pro- 


bation, is and that the lie muſt onde thereupon, elſe 
| | 1 they 


AGAINST PROPERTY. 


— « thy will be purſued. for error;” in couftinielins of which 


he elſewhere adds 7, (but on this it is to be obſerved, that no 
| ſuch thing appears on the record), that in the caſe of Bin- 
ning, in 1662, the Lords refuſed to receive a verdict of ac- 
quittal, and obliged the aſſize to reincloſe and condemn. 
Even in later times this opinion was not abandoned. It is 
laid down as law by Erſkine 2; and in the caſe of Margaret 
| Niſbet, it was even endeavoured to be eſtabliſhed in a more 
direct and palpable form, than had ever before been tried. 
The libel in that caſe concluded to have a relevancy found, 
not only upon the pannel's guilt of the charge as made in 
the libel, but alſo upon the mode of proof of her guilt, as by 
the decree of the Court of Seſſion per ſe. The concluſion is in 
_ theſe, words: All which or any part thereof being found 
proven againſt her the ſaid Margaret Niſbet, and particu- 
„ larly it being found proven, that the ſaid writings above 
mentioned, or any of them, were found to be fabricated, 
„ falſe, or forged, by the ſaid ſentence of the Court of Seſ- 
„ ſion, and that ſhe was by the ſame ſentence found guilty; 
or art and part of the ſaid forgeries, or any of them; 
by the verdict of an aſſize before our Lords Juſtice- 
% General, Juſtice-Clerk, and Commiſſioners of Juſticiary, 
„ ſhe ought to be puniſhed with the pains of death.” 
This was to aſk in plain terms, that the Court by their in- 
terlocutor, ſhould bind down the jury to convict upon the 
ſingle ground, that ſuch a decree had been given by the 


5 Lords of Seſſion. And to that effect the Lord Advocate 


did urge his plea in the debate; appealing in ſupport 
of i it to che conſtant ſtyle of verdict } in ſuch. caſes, which 


e | | had. 


; Tit. Fallchood, No. 7- Tit, bac of Lords of Seſſion, No. 3. 


' Tit. Crimes, Ne. 72. 


Jan. 23. 1727. 


Mar. 26. 1731. 


April 5. 1731. 


oF OFFENCES 


had always been to 1 the pannel «in reſpec of the 5 
« decree of the Court of Seſſion;“ ſo that (ſaid he), though 
the ſame words and form of phraſe may not have been uſed 
in former libels, yet truly this was their ſubſtance and mean- 
ing. As far as can be judged from the interlocutor upon 
record 1, the Court had been deſirous of avoiding to decide 
on this debate; for it takes no notice of this concluſion ei- 
ther way, but finds a relevancy in common ſtyle, on the 
pannel's being guilty, or art a CEO of forging the bill or 
obligation libelled. 

Tux Lord Advocate had not, however, been ee. | 


For the ſame form of libel was again uſed, and the ſame de- 


bate aroſe, in the caſe of John Campbell, where the proſe- 
cutor argued, that the jury are here in the ſame caſe, as a 
jury ſitting on a felon who has returned from tranſportation, 
or on a capital convict who has eſcaped ; which jury muſt | 
find guilty in reſpect of the former verdict or ſentence. In- 
terlocutor was again given in the like general terms, as in 


the caſe of Niſbet ; and the jury returned a verdict of guilty, 
without taking notice of the decree, or . any = 
of their opinion * 8 : i 


? Lords find, „ That the pannel being guilty of forging the bill and oblig- 
«© tion or declaration libelled, or that rant was art and = . relevant o 
« infer the pains of death,” &c. | £ 


21 learn from the notes already trad to, 1 were ae by the e Sollici- | 
tor-General at the time, Mr Charles Erſkine, that the Court had ſpoken on this 


point, and had differed in opinion. As to the ſecond point pleaded, the Preſident 


of the Court, and one of the Judges, declared their opinion, that the jury were 
to be determined upon the point of proof, by the decree of the Lords of Seſ- 
« fion. Two of them (N. M.) made a ſort of diſtinction, and ſaid, that practice 
had ſo far ſettled the matter, that there was no neceſſity of examining the wit- | 
neſſes before the jury, the depoſitions being engroſſed in the decree, but that 
it far entire to the aſſize to examine the yoo" how far wh were * ; 
« with it.” | 


G AINST PROPERTY. 


I Do not find that the ſame concluſion has been inſerted 


in any libel of a later date; and Maclaurin, in his report 


8 of the caſe of Raybould, mentions, That the Court were 


: agreed upon the right of the jury to acquit, if in their 
own conſcience they ſaw cauſe for it, as well as that in 
this inſtance they did not rely on the authority of the 
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decree, but looked into the depoſitions, and were deter- 


| mined thereby. in their verdict. It does not ſeem probable, 
that a different inſtruction ſhall be given on any future oc- 
caſion. For as none of the reaſons of commencing proceſs 
in the civil Court, ſeem to afford a juſt inference to the ſu- 


Ae ſtaining of their decree as concluſive of the iſſue, but rather 


as the report of a commiſſion entruſted to them by law, as 
the body the moſt capable of taking ſuch a proof, and of 


forming an opinion whether the pannel ſhould be put upon 


trial for his life, and as that body which at any rate has 


right to improve the writings as to their civil effects; ſo any 


: other opinion ſeems ſcarcely to be reconcileable to the dig- 
- — or the 3 of che office of an allize, 


Fachs this queſtion ariſes 3 If ay 8 of the 
civil Court is thus not concluſive againſt the pannel, is it 
concluſive in his favour when it acquits; or is it ſtill com- 
petent to the proſecutor, to have him tried in a new and ori- 


ginal proceſs brought againſt him in the criminal Court? 1 


do not find that this has ever been attempted, nor even that 
any ſuch opinion has ever been maintained. Having laid 
his complaint, and taken his proof in that Court, and ac- 

cording to that form, which is competent by cuſtom in the 
trial of this crime, the proſecutor has joined iſſue with the 
pannel, and, as in all other caſes that have gone the length 
of "RY proof, ras W by the decifion of the judicature, 


WHICH, 


Decree Abſolvi- 
tor of Seſſion; 
does it hinder 


farther Trial. 


ep: 1 \ 4-0 OFFENCES 


_ CHAP. V. Which has right to pronounce upon the evidence as bedr 
Is forward at the time. The oppoſite opinion would equal. 
ly expoſe the pannel to the ſuſpenſe and miſery of a ſe- 
cond trial, as if he were twice remitted to an aſlize; and 
If againſt common rules, and out of neceſlity, the Court are 
held as an aſſize, to the effect of taking a proof on which 
he may lawfully be convicted, they muſt likewiſe be held 
ſo to the effect of finiſhing the proof of his guilt, and 
hindering all farther proſecution of him, other than ſhall be 
laid upon and | in purſuance of that proof. - 


— T 8 ONE 3 end eas as to be ſaid 
pre ay : upon it. Is the remit from the civil Court binding on the 
| Lords of Juſticiary, to cauſe them pronounce ſentence deatb 
upon the pannel; or are they at liberty to puniſh ac 
cording to their on opinion of the caſe? Now, as to this; 
Mackenzie, ſpeaking of the verdict found in purſuance of 
a remit, has ſaid, © upon this verdict. the Juſtices are tied 
“ expreſsly to condemn the defender to be hanged 2. In 
the caſe too of Margaret Niſbet, according to the foo _— 
the libel, the ſentence and remit were charged to be no 
leſs. obligatory on the Court to find a relevancy for the 
pains of death; than' on the jury to find the pannel guilty : 
nay, according to Lord Royſton's notes upon that caſe 2, ſo 
generally had this opinion of Mackenzie's been taken to be 
good law, that it was rather regarded as a novelty, and 
gave riſe to debate on the bench, when that Judge main- 
tained the contrary at remitting her from the civil Court. 
In truth, there were ſeveral things which had contributed 
to 3 the belies of ſuch a e Th 1 been Taught, i 
0-218 iin 5898 and . 
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AGAINST PROPERTY. 


and was received, that the Court of Juſticiary, in the firſt in- 
ſtance, were not even competent to this ſort of trial, and 


| were only recurred to in capital caſes, for the purpoſe of gi- 


ving out a ſentence, which no civil Court could give. An- 
ciently too, the Court of Seſſion had enjoyed a ſort of ſuper- 


_ eminence. to the Court of Juſticiary, in virtue of which it 
might be thought, that their opinion given upon any pro- 
ceſs which they remitted to the other, ſhould be bind- 


ing. Farther, lawyers were affected by the ordinary courſe 
of capital judgment following upon remit; this being 


only made in flagrant caſes, and ſuch where there was little 
doubt of the propriety of inflicting the higheſt pains. In 


truth, there were however ſeveral precedents to the contrary | 


the caſe of Strachan the meſſenger in 1605, of Forſyth 'in 
1638, and of Lawſon in 1650, (not to mention that of Craig, 
a falſe witneſs, March 15. 1605) ; in all which caſes only an 
arbitrary puniſhment followed on the remit from the Lords. 
of Seſſion, But even if there had been no ſuch precedents, 
Lord Royſton's remark would ſtill be juſt, that it is not eaſy to 
imagine, how in a capital matter, and one which is properly 
of their own cogniſance, a ſovereign Court ſhall be bound to 

the opinion of another judicature; and this difficulty will 
appear the ſtronger if it be conſidered, that not a majority 
only, but all the Judges of the Court of Juſticiary, may 


have been in the minority, as Judges of the Court of Seſſion, 


at remitting. The iſſue was in the caſe of Niſbet, that in 
the criminal Court the proſecutor did not much inſiſt on this 
article of his libel ; and that while the Judges thought upon 
the caſe itſelf, that the woman was deſerving of death, they. 


| were however unanimouſly of opinion, that they had right 


to puniſh, as on other occaſions, according to conſcience 7, 
and a own impreſſions of the degree of guilt. | 
Z „ l 
0 See Lord Royſton's note, which is printed entire in the appendix. 
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produced in ſuch action, and are there challenged by Way 
of exception or reply; yet all proceſs of reduction and im- 
probation, all original and ſeparate proceſs for puniſhment 


ner, ſeem to have been reſerved, as matters of difficulty, for 


| the Court of Julticnary' POETS | 


thoſe which are capital, and are not diſtinguiſhed as ſepa- : 


important branch of the revenue, which is collected by means 
of ſtamps, and, by the counterfciting of theſe devices, might 
be eaſily defrauded, to the great profit of the offender, as wel! 
as to the injury of the fair dealer, W 

various ſtatutes, therefore, (not pr 
rated), which introduced or augmented the ſtamp-duties 


> [4 DE OXFENCRS/ 


' I sH4tL now terminate this of the proceſs for forgery, by 
obſerving, that though the inferior courts muſt be allowed 
to judge incidentally in the improbation of executions rela- 
tive to action before themſelves, and of any writs which are | 


of forgery, and all trial of any forgery in the indirect man- 


the peculiar cogniſance of the Supreme Courts n: as alſo it is 
underſtood, that no inferior Judge: « can in any caſe remit to 


V. Wan are ſome of the moſt material circumſtances 
pertaining to the forgery of writings; which is the moſt im- 
portant fort of falſehood, and chiefly reſts upon the ground 
of common law. Among the other ſpecies of falſehood, 


rate crimes, by appropriated names, are to be found in the 
department of the revenue law, and are referible to the autho- 
rity of ſtatute. 'Proviſions to that effect have in particular ; 
been found neceſſary for the ſecurity of that very large and 


of the public. By the 
-nded to be here enume- 


upon the ſeveral articles of leather, ſtarch, perfumery, al- 
ee en and ens licence for ale, Os or e 


1 See caſe of Williamſon et cause, ut Nor. 1630, (Durie), 125 26. 
2677, Cowan. 


AGAINST PROPERTY. 


liquors ; policy of inſurance, receipts, bills of exchange, 
and promiſſory-notes ; as alſo upon paper, vellum, or o- 
ther material on which deeds, contracts, or obligations are 
written 3 it has been made a capital crime to counterfeit 
any of the ſeals, ſtamps, impreſſions, or other devices, by 


means of which theſe duties are collected, or knowingly to 
uſe or ſell ſuch counterfeit ſtamps, or privately and frau- 


dulently to affix and uſe the true ſtamps. By the rath 
Geo. III. c. 48. it is even made a felony, and puniſhable 


with tranſportation for ſeven years, to inſert any writing 


in reſpect of which a ſtamp-duty is payable, upon the ſame 


paper wherein any other writing chargeable witha ſtamp- duty 


has been, or by any ſort of operation to transfer the ſtamp 
from one paper to another, or fraudulently to alter the con- 


tents of any writing engroſſed n pad paper, to the 


| prejudice of the revenue. 
Uyox' one of theſe: laws, the 4 af the ag 1 0. 9. 
which impoſes a duty on paper and vellum, c. James Auch- 


_ terlony was tried. and had ſentence of death. Alſo on the 1ſt 


Auguſt 1729, relevancy of the pains of law was found, 


both at common law, and upon a ſtatute of the gth of Anne, 
againſt Thomas Porteous, ge With: POO the Camp 


en Wee des I, 


: 
Md; 


1 The Lords & find the 2 about the time - libelled, bis having e counter- | 
4 Feit or forged a ſtamp, or mark, provided, made or uſed in purſuance of the 
att libelled, entitled an act for laying on certain duties on hides and ſkins, or 


4 his being art and part thereof, relevant to infer the pains of law; and, /epara- 
© tim, Found the pannel his having uttered, vended, or ſold any hide or ſkin, 
_ © with ſuch:counterfeit or forged mark: theredn, knowing the ſame: to be coun- 
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4 terfeit or forged, or his being art and part thereof, relevant to infer the pains | 
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CHAP. v. 
: E: ee V. Tuobch ſtatutes were requiſite to warrant che pains of 
Common Law death in ſuch caſes, it is not however to be imagined, 


ä ot (though the law of England in this reſpect may be differ- 
ent), that the offence of forging the revenue ſtamps is there- 

fore entirely ſtatutory, and cannot to any extent be pu- 
niſned at common law. As ſoon as any ſtamp- act paſſes, 
this article of revenue is the lawful property of his Ma- 
jeſty and his ſucceſſors, and as much as any other property, 
enjoys the protection of the common law of Scotland, which 
will defend it from all manner of fraudulent devices, and 
eſpecially from all that are executed by means of falſe- 

hood or forgery, to injure or diſappoint it; for it cannot 

be thought that theſe are in the leaſt more excuſable, as 
being directed to the prejudice of the ene and the 3 
public, and not to that of an individual. 

Mar. 18. 19. TIs principle was exemplified in the caſs as tate 
and .Macnab, ſtarchmakers. Theſe perſons were charged, 
both at common law and on the ſtatute in that behalf, with 
counterfeiting the ſtamp uſed in the collection of the duty 
upon ſtarch. So far as laid upon the ſtatute, and for the 
pains of death, the libel was found not relevant, by reaſon 
of certain elde en the ſtatutory mode of affixing the 
ſtamp. Nevertheleſs, às the mode actually practiſed had 
the authority of the Board of Cuſtoms, and had been uſed 
for ſome years, and been acquieſced in by the trade, 
the Court were of opinion, and to that effect gave judg- 
ment, that the charge inferred the higheſt ee * 
_ulbment. at common law 2, 


- 3 , n 1 FOR 
ir e Doghtnat MF 
* 1 * 


= 2 « Find that the ſtatute libelled on extends to Scotland; find that the crime 
I | | ©. charged i in the minor propoſition of the hbel does not fall under the ſaid ſta- 

| Pi « tute ; but find the libel as laid on ths common * . to a the pains' 
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vi Tux ſame wholeſtine and vigorous conſtitution of | CONSPIRACY, 5 

our common law appears in other points of dittay, which Of falſe Conſpi- 
involve a charge of falſchood. In particular, proceſs will PO” 

be properly brought under this generic name, for an, 

| ſort of conſpiracy or machination, directed againſt the fame, 

ſafety, or. ſtate of another, and meant to be accompliſhed 

by the aid of ſubdolous and deceitful contrivaliees, to the : 
8 n or ſuppreſſion of the truth. 


: 860m a lends ind in ſubſtance libelled accordingly x, was that Caſe of Camp- 
infamous and abominable covenant between Nicol Muſchet bell & Muſchet;. 
and James Campbell; whereby Campbell, for a ſum of L. 50 
received from Muſchet, agreed to procure for him two falſe Mar. 21. 28. 30. 
affidavits or teſtimonies to the adultery of his wife; ſo as to. 3* 7. | 
enable him to obtain a divorce. For this purpoſe Campbell, 
buy very foul means, of unlawful warrants and the like, having . 
got the woman's perſon into his poſſeſſion, and having by 
devices, (if poſſible ſtill more wicked), ſtupified her and laid. 
her aſleep, and having put a man to bed to her in that con- 
dition, he introduced certain perſons into the chamber, there 
= JJ! „ 9 wy 1 


on the 18th November 1793, John d was again indifted, (for the 10 5 | 
| [libel was not farther inſiſted in), by libel laid on the common law, and being- | | 1 
I he was baniſhed forth of Seen r 14 yours, | 4 


1 The libel, in the major eos bore, inter ** charge: © The con- 

«- triving or executing of wicked projects, deceitful and falſe machinations, for” 

i loading of innocent perſons-with heinous crimes in order to ſubje& them to 
« the ſevereſt puniſhments, the encouraging a huſband to unjuſt and calumnious: : I 

_ « accuſations againſt his own wife in matters of the greateſt n Ins and: 4 
Y —_— him to make. then TE ma are gang | | | | 
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Caſe of Elliot 
and Nicolſon. 


0 7 Oo 1 ＋ E N CES, 
to 10 le in bed,: and the man at the time either . 


her; or making it to appear ſo. The perſons thus made 


witneſſes of her ſhame, and meant to be afterwards made uſe 
of in that capacity, were not privy to the contrivance 2, 
and were themſelves impoſed on. The crime could not 
therefore be charged as ſubornation or attempt to ſuborn; 


ſince the things to which thoſe perſons were to ſwear, they 


believed to be true, and had actually ſeen, Nevertheleſs, 


as the charge of wilful adultery to be inferred from thoſe 


facts, was itſelf an utter - falſehood, to which thoſe inſt ru- 
ments were without their knowledge to be made ſubſervient; 


no doubt was entertained of the competency. of puniſhing £ 
it (and ſome of the Judges 2 even inclined to a capital pain), 


as a falſe conſpiracy and machination, or crime of its 
own ſort. Campbell was found © guilty art and part of the 
“ machination as libelled and perpetrated in James Smith's 


' houſe in the Abbey of Holy roodhouſe, and had ſentence 


of infamy, and tranſportation for lie. 


-» 


| . zac ee . * all ed a fit companion to 
that of Campbell, is the older caſe, more than once alluded 
to, of Elliot, N icolſon, and Maxwell, tried in Je 1694. 
1 7 85 | DaxIIr : 
1 This appears from ſeveral paſſages in the libel and Aeneas n 


2 This I fay on authority of the OREN note on the printed papers in wy. 


poſſeſſion, 
March 21. 1721. The "IR « ſannd any of at of the indifiment fo 
&* paratim, relevant to infer an arbitrarie puniſhment. Though feveral of the 
„Judges were of opinion that the 1ſt, zd and 4th articles conjoined were rele- 
„ vant to infer the pain of death, as importing a kind of ſubornation or receiving 
money to ſuborn on the firſt article, the third the crimes of rape and falſehood, 
e or ſuppo/itio falſe per ſonæ : But the reſt did on goed grounds differ from them, 
« for the reaſons mentioned in the pannell's information, and 1 more vanity reaſoned d 
ee among the Judges at adviſing 1 the * EY | 
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Dax Nzoouady; writer in Edintorghyi Was adgaged in 
an adulterous commerce with Marion Maxwell; and thenee 


aroſe a bitter enmity of both theſe perſons to Jean Sands, 
his lawful wife, and an earneſt defire to get rid of her, in 


order that they might marry, or at leaſt enjoy their unlaw- 
ful intercourſe more freely. Their firſt intention was to 
diſpatch her by poiſon; and thus far they went in the pro- 


ſecution of it, that they ſeduced a phyſician in the ſame 
city, Dr John Elliot, to furniſh them with - poiſonous. drugs, 


E- = applied to her perſon. - This purpoſe did not however 


| ſucceed ; though it appears that Elliot had put the drugs 
for that purpoſe into the hands of Maxwell. They therefore 


I changed their plan for an equally wicked, but far more 
complicated, and more hazardous contrivance, vig. à con- 


{piracy to fix on Mrs Nicolſon, and on Margaret Sands, her 
| ſiſter, a deſign of poiſoning Nicolſon, her huſband. In pur- 


' CONSPIRACT, 


ſuance of this, equally wild as flagitious compact, they pro- 


ceeded in the following manner. Nicolſon waits on the 
Lord Advocate, Sir James Stewart, and acquaints him, as, 
in great ſecrecy, that his life is in danger from the attempts 


5 of his wife and her ſiſter, who have conceived. a ground- 
leſs ſuſpicion of adultery between him and Marion Max- 
well; and he adds, that he has certain knowledge of the thing 


from the information of Dr Elliot, to whom they had ap- 


plied for poiſon, and who, being filled with horror at ſuch a | 


| propoſal, had come and revealed it to him and Maxwell, 


his ſtory he lays before the Advocate in ſuch artful man- 
ner, as completely to deceive. him; and he aſks advice of 
him how to proceed for his - ſafety, The Lord Advocate 
ſends for Elliot, who confirms the whole particulars, and 


adds that the two ſiſters ſeem immeaſurably deſirous to have 


X the poiſon: On the quaſtion being alked, ** even ventures to 


| _ tay, 
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Wn CHAP. V. ſay, that * betten they will not Pn to give a receipt | 
4 „ poiſon, ſpecifying the uſe to which it is to be ap- 
14 plied. In conſequence, he receives an inſtruction from 
fa the Lord Advocate, to furniſh the poiſon, and take ſuch a 
5 receipt from them if they will give it, and inſtantly to 
„ | bring it to him when obtained. In giving this direction, 
4 the Lord Advocate's intention was to ſend and ſecure the 
ii poiſon in the hands of Mrs Nicolſon, and to provide evi- 
. dence at the ſame time, of the mortal purpoſe for which ſhe 
* had procured it. The conſpirators intended ſecretly to 
. convey the drugs into Mrs Nicolſon's repoſitories; ſo chat 
97 * might be found there * ſearch. FE 
4 Cale of Eliot: Son further hate i. to ds terms af 4 re- 
1 and Nicolſon. ceipt, took place with Elliot in the courſe of the ſucceeding 
= N days. And the reſult was, that, in a ſhort time, Elliot re- : 
*4 turned to the Lord Advocate, with a receipt for the poiſon, 
3 under the hands of Jean and Margaret Sands, and in the terms 
by defired. In truth, this receipt was forged. Warrant however 
iN immediately iſſues on it, to apprehend the two women. By | 
9 this means the charge becomes public; and in conſequence 
5 a fame ariſes, owing to the known evil character and ſcan- 
i . dalous conduct of Nicolſon and Maxwell, that the whole 
4 ſtory is a lie, and a foul conſpiracy of thoſe adulterous para- 
4 mours, to deſtroy his lawful ſpouſe. In ſhort, one circum- 
Wt ſtance tranſpiring after another, Elliot is alarmed and con- 
= feſſes; and the iſſue is, that all three are brought to the bar, 
1 charged with the forgery and uſe of the receipt, the deſign 
4 ; to poiſon, and the falſehood and conſpiracy to fix that crime 
'{ upon Jean and Margaret Sands. Nicolſon and Maxwell are 
1 farther charged with the crime of notour adultery. Elliot 
4 is 28 guilty of EE and . the . receipt, of the 
4 . conſpiracy | 
4 
= 
; . 
. 
. | 


4 GA 1 NS T R OPER T V. 


conſpiracy againſt Jean and Margaret Sands, and of furniſh- 
ing the poiſon 3 Nicolſon and Maxwell are convicted of no- 
tour adultery, and of uſing the falſe receipt And all three 
have ſentence of death; which is put in execution. It is 
to be obſerved, that the conſpiracy to fix the ſuſpicion of an 
intent to poiſon upon Jean and Margaret Sands, | jointly with 
the act of furniſhing poiſon, with intent to deſtroy the for- 


249 


CONSPIRACY. 


mer of theſe perſons, was found relevant to infer the pain of 


death 1, independently of the forging or uſing of the receipt. 
VII. Tuxst were inſtances of high and daring malice, 
which could hardly, in any civiliſed country, be ſuppoled to 
be beyond the reach of the common law. But it is the genius 
of our practice equally to extend its attention to the inferior 
offences of the ſame general claſs. Thus, on the 5th Fe- 
bruary 1750, libel was ſuſtained againſt George Craighead, 
as well at common law 2 as upon certain ſtatutes, for falſe- 
ly aſſuming the character of clergyman, to which he had 
no pretenſion, and celebrating marriage, and giving certi- 
| ficates thereof, under a falſe name. Indeed it is not to be 
11 „ EOS, "doubted 


1 4 Find the ane! 8 forging or 1 or * art and part of forging or 

Wo uſing the receipt of the poiſon libelled, relevant, per ſe, to infer the pains li- 
A © belled; as alfo, find the pannel's giving poiſon to Marion Maxwell the other 
2M « pannel at her defire, to be applied to the body of Jean Sands, ſpouſe to Daniel 

* Nicolſon; with the endeavouring to fix a deſign upon the ſaid Jean Sands and 

I her fiſter, of poiſoning the ſaid Daniel Nicolſon another of the pannels, rele- 

* vant to infer the pains libelled 1 which were the poems of death. 


-_ 
{ 


2 « « And 1 We the laws of this _ other well governed 8 a per⸗ 
ſon taking upon him to act as a miniſter or clergyman, and as ſuch celebrating 
sa marriage, or ſigning an atteſtation or certificate thereof, under a falſe or aſ- 

* ſumed name, eſpecially when one of the parties ſo pretended to have been 
55 * was Fn married to another ſpouſe, Yet true it 19” Cc. 
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Of falſe Al. 


ſumption of 
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CHAP. V. doubted with reſpect to the falſe aſſumption of any official 
character, for the purpoſe of breaking any point of public 
diſcipline or order, that this ſcandalous impoſture falls un- 
der the reprehenſion of the W without aid or m_ £02 

ſtatute directed e. . „ 


"3 on „ Tur fed is even true of: ak 1 So ay 1 a pure pri- 
7 27 vate and patrimonial nature, which fall under the deſcrip- 
tion of what is known in England by the name of Swind- 
ling, and is committed by ſome falſe aſſumption of name, 
character, commiſſion, or errand, for the purpoſe of obtain- 
ing goods or money, or other valuable thing, to the offend- 
er's profit. With reſpect to tricks or frauds of this fort ; 
the more profitable market of England, and its more artificial 
and punctilious ſyſtem of law, have obliged our neighbours 
t guard againſt them as they ariſe (in which ſhape the re- 
medy is always imperfect), by ſucceſſive proviſions of the 
Legiſlature. But as theſe do not extend to, ſo neither are 
they neceſſary in this country, where the common law takes 
cognifance of, and competently puniſhes all fuch practices, | 
as frauds and falſchoods of a criminal nature. 3 
July 31. and I SHALL mention two late examples: the caſe of James = 
— 42 14 2994 Grahame, and that of Thomas Hall; both of whom were 
July 20. 21. adjudged to be tranſported. The former had obtained mo- 
| ney from ſeveral unſuſpeQing perſons, under pretence of 
baving lately ſeen their relations abroad, and being the bearer 
by of preſents to them from thoſe relations, which, as he alleged, 
were on board the veſſel with him, and had put him to 
| charges i in the payment of freight and the like; in ſupport 
of which fable he ſhowed pretended bills of loading and 
other vouchers. The libel was laid on a ſtatute as well as at 
common law, but was only ſuſtained upon the latter. 


AGAINST. PROPERTY. 


Tun ſubſtance of the charge againſt Hall, was the RY | 
' raining of goods from various dealers under the falſe pre- 


| rence of ſetting up ſhop in Edinburgh, and having a trade 


2:52 


FRAUD AND 

C HEATING. 
— — 
Caſes of Fraud 
or Cheating. 


there to carry on. The man had indeed hired a ſhop, as 


if with the view of trading; and the better to procure a far- 
ther credit, he had even paid in part for the goods which he 
received. But in truth he was no trader, but a practiſed 
cheat, and never meant to carry on traffic as a ſhopkeeper, 
but to procure and run off with the goods ; ; Which in due 
time he did, leaving the ſhop furniſhed with a ſhow of 

| fictitious bales and empty boxes, to deceive for a time ſuch 
as might enquire about him. The caſe was thus diſtinguiſh- 
ed from the pure civil wrong of failure to pay for goods ob- 
tained on credit, in that the whole circumſtances of the 


| ſtory, the coming to Edinburgh, the hiring and opening 


| ſhop there, the aſſumed name of trader, and even any bu- 


ſineſs done by him as ſuch, were no more than the detail of 


one original, falſe, and fraudulent purpoſe, to obtain and 


run off with the goods, unpaid. The ftatute of the goth 


Geo. II. c. 24. on which alſo the libel had been laid, was 


. found not to extend to e 


by PRIOR ; caſs of | the like eas - judged upon 
the ſame grounds, is that of Mathew Jack and Humphry 
Ewing. Theſe perſons were dealers in tobacco, and were 


Caſes of Fraud 
or Cheating. 


Mar. 19. 1765. 


in the uſe of exporting that commodity ; on which occaſion 


they had drawback of the duties paid at importing. To 
aſcertain the amount of the drawback, the tobaccoes were 
weighed in their preſence, and that of the King's officers, 
and with the King's weights; which were fixed to the balance 
with a chain, ſecured with a padlock, of which the King's 
officers 1 the — But this ſecurity the pannels had 
Ti L2 contrived 
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Caſes of Fraud 
Or Cheating. 


contrived to get the better of. They regularly, in l the . 


or OrFENGCES! 


night, before the weighing of their own tobacco, picked 
the lock of the padlock, and detached certain of the King's 
weights, and ſubſtituted an equal number of their own, con- 
ſiderably ſhort of weight, but in appearance like the other. 


With theſe their tobaccoes were weighed; and thus they 


falſely and fraudulently gained the drawback on a greater 
weight than they exported, to the extent, it appeared, of 
28 1b. in a hogſhead. After ſerving their purpoſe, the falſe 
weights were again withdrawn in the night, and the King's 


weights were replaced. Theſe perſons had ſentence to be 


ſcourged at the market-croſſes of Glaſgow and Greenock, 
and to be drummed out 1 thoſe towns. IE i ee 


Oxx caſe more mall be ſtated in LEM of this ſalu- 


tary rule ;—The caſe of George Macfarlane, merchant in 
Glaſgow, who was tried there before Lord Royſton, on the 


Toth of May 1733, at inftance of William Alexander, mer- 
chant in Edinburgh. The libel bore, that having ſold cer- 
tain hogſheads of tobacco to Michael and Thomas Wallace, 


as agents for Alexander, and having in their preſence mark 
ed theſe hogſheads for him, he afterwards either transferred 

the marks to other bogſheads of tobacco of inferior quality, 
or took out the tobacco in the marked hogſheads, and 


replaced it with other tobacco of an inferior kind, and by 
this fraud and falſe device, cheated Alexander of his pro- 
perty. The Lords found it relevant to infer the pains of 
law, © That the pannel by himſelf, or others by his war- 


« rant and approbation, time and place libelled, fraudulent- 67” 


* ly defaced, eraſed or altered the marks put upon any of 
« the hogſheads mentioned in the libel, as choſen by Mi- 


“ chael and Thomas Wallace the purſuer” s agents, and his 
| „ having 
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„ having by himſelf, or others by his appointment, put on 
the like marks on other hogſheads of tobacco, or e 
9 "the tobacco i in anne ſaid exo gel ſo marked. e 

| Abeonihing'1 to hes! principles of our held it would be 
no impeachment of theſe judgments, which are all of mo- 
dern date, that they were even the firſt of the kind, and 
| were pronounced upon offences of a new ſpecies, of which 
no reſemblance is to be found in our older practice. But 
they have the authority of at leaſt one judgment of an an- 
cient date; though perhaps the charge would have been alſo 


» relevant under the name of theft. In March 1634, James 


Clerk, “ brouſter at the Waſt-Port of Edinburgh,” was tried 
upon a libel, whereof the 4th article charges him with the 
_ cozenage of one James Moubray in Calder. It relates, that 
Moubray had ſent his ſervant, James Doig, with his ſword, 
worth L. 20, to one © Robert Moubray, ſword-flippir, dwel- 
land outwith the Waſt-Port of Edinburgh, to be dight and 
% dreſlit. Doig neither knew the ſword-ſlipper, nor had 
ever been at his houſe. So, going along, with the ſword in 
his hand, he meets the pannel, alſo a ſtranger to him, of 
whom he enquires the way to Moubray's houſe, and at the 
ſame time tells him his errand. The pannel directs him to 
go by the Weſt-Port. Meanwhile, he haſtens home by a 
| ſhort way; diſguiſes his perſon, by means of a cloak thrown 
about him, and. certain other contrivances; and getting 
to the Weſt-Port before Doig, he waits there for his co- 
ming. On his arrival, he again accoſts him, and aſks him 
whom he ſeeks. © Robert Moubray ſword-flipper,”” anſwers 
he. Then quoth Clerk, © 7 am the man.“ And thus he gets 
the ſword, which he turns to his own uſes. He is charg- 
ed as being withall * ane ceoſenar, trickir, * and 
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- CHEATING; 


C — of Fad 
or Cheating. 


Mar. 18. & 19. 
1634. 


Caſes 1 RY 
or Cheating. 
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Tur puticel's oa to this charge, is entered in theſe 


words: © As to the fourt article anent the pannell's alledgit 


cc. cooſanadge, it is anſwerit by the pannell, his prolocutors, | 


* that the ſamen is nawayis relevant to paſs to the knaw- 


„ ledge of ane aſſize, being foundit upon nather law nor 
“ practique; affirming that nae man can produce the like 
© caice, quhꝭ the ſamyn was tryit at ony time be an aſſize. 
* And qulr it is lybellit, that the pannell is a common 


; " cooſenar, ana birundo non facit ver, and this is but caſus fin- 


« gularis : under proteſtatioun alwayis, that the pannell na- 
« wayis grantis the ſamin.” The proſecutor anſwers in 
ſubſtance, that the crime contained in the 4th article, is a 
crime puniſhable of the law,—the crimen falſi, of which the 
pannel is guilty by aſſuming the name of Robert Moubray, 
and thereby deceiving Doig; but that he is content that the 


pannel's puniſhment, if he be found guilty, ſhall be in arbi- 


trio judicis. © The Juſtice finds the ſaid fourt article rele- 
«© vant to paſs to the knawledge of ane aſſize, as ane crime 


* of the awin kynd, and in caiſe of convictione, the puniſch- _ 


ment to be arbitrarie, excluding lyf and lym.”* The man 


was convicted, and remitted to the Privy Council for his 


ſentence ; but what this was does not appear in the record. 
WE "| however, in this century, ſome inſtances of 


proſecution for a new ſpecies of fraud and falſehood, very 


remote from any thing which the leſs fertile invention of our 


anceſtors had deviſed. One inſtance is the caſe of Maciver 


and Macallum, tried before the Judge-Admiral in July 1784, 
for a fraudulent combination to cheat the inſurers of a cer- 


tain ſhip and _— by * W "_ of the inſured _ 
"WE 3 = 


AGAINST PROPERTY. 


"condi and finking the thip upon. the voyage; 30 for which pur- 


poſe certain plug-holes bored in the bottom of the veſſel 


. had actually been unſtopped, ſo that the veſſel was beginning 
to fill, when it was captured by an enemy. In this way, the 


diſcovery was made, and the ſhip ſaved from ſinking; but the 
: had proceeded to recover from the underwriters, 


0 che full ſums inſured upon the ſhip and cargo. For this 
complicated fraud and falſehood the Judge-Admiral con- 


demned them to pillary and baniſhment upon the ground 
of common law; and this judgment, when brought under 


review by ſuſpenſion, the Court of Juſticiary confirmed; 


having expreſsly found 1 that certain ſtatutes, on which as 
well as on the common law the libel had been laid, and which 

the Admiral had diſregarded as inapplicable to the caſe; 
did not extend to Scotland at alk: -: i: 


Tax like offence of making high n on a veſſel, | 
and wilfully caſting it away with intent to prejudice the 


' inſurers, was by the Judge-Admiral found. relevant to in- 


fer an arbitrary puniſhment at common law, in the caſe 


of James Macnair, on the 14th March 1751 3 which ſeems 
to have been our firft trial of this ſort. But a conviction 
was not obtained. This article will be treated more at 
large, under the head of crimes injurious to trade. 


r « Find, that the fatutes of the 4th and 11th Geo: I. ibelled on, Jo wks ex- 
4 tend to Scotland; but find that the libel, as laid upon the common law, was 


_ 4 rightly found by the interlocutor of the judge-Admiral relevant to infer an 


arbitrary puniſhment ; and find that the verdict of the jury, as applied to that 
a interlocutor, does warrant the judgment of the Judge- Admiral which paſſed: 
_ © upon it; and upon conſidering the atrocity and dangerous nature of the crime 


< fo charged and proved againſt the complainers, find that there is no juſt ground 


4 for mitigating tliat PR and * the . reaſons of ä and- 
* ' refuſe the OI: | 


I 


FRAUD AND 
CHEATING. - 


July 21. 1784. 
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CHAP. V-, Ir were vain to think of enumera:ing the many and va- 
Ude of falſe rious forms of cheating or fraud, in which falſchood is one 
1 of the chief ingredients of the guilt, and a cauſe of proſe- 
EA cution. The inſtances which have been given may ſerve as 
| an illuſtration of the ſettled principle of our practice, and 
as a ground of inference to other caſes of the like cozenage 
and circumvention. I ſhall therefore mention but one other 
ſort of falſehood, the eaſieſt perhaps and moſt familiar of 
any, and which accordingly has not been left to the pure 
care of the common law: I mean that which is committed 
by the uſe of falſe weights and meaſures, whereby the lieges, 
and efpecially the mean and indigent, are cheated in their 
daily and neceſſary traffic for the many commodities which 
are diſpoſed of in that way. This is acknowledged as a 
point of dittay in the Leges Burg. c. 74. which place the 
offender's life and limb in the King's will for the fourth off 
fence; in the acts 1493, c. 47. and 1607, c. 2. the laſt of 
which inflicts the pain of eſcheat of moveables, and the 
other orders the tranſgreſſors to be puniſhed as falſars; and 
in the act 1661, c. 38. which commits the care of this mat- 
ter (formerly appertaining to the Chamberlain's department), 
to the Juſtices of the Peace, and Magiſtrates of he hill and 
more eſpecially to the Dean of Guild. 


* * TT by BO 2 


THEsE things ſeem to be neceſſary for involving che accu- 
ſed in the guilt of this offence. 1/7, The deficiency of weight 
or meaſure muſt be manifeſt and material, ſuch as is injurious - 
to the cuſtomer, and cannot be ſuppoſed to paſs unobſerved 
= on the part of the uſer. Hence, verdict being returned againſt 
* July 10. 1671. Andrew Cochrane in a circuit Court at- Ayr, finding ehe 
* ſaid Andrew Cochrane, his weights proven light as to his 
ſtone and quarter weight, but the quantity not proven what 
| 7 22A wanted, and his ne Proven ſhort, but not the 5 
e * 0 


AGAINST. PROPERTY. 


10 qvamity what they: want” and this verdict being refer- 
red to the whole Court, © they fand the verdict of aſſize 


„ both unclear and diſconform to the dittay,“ and therefore 


aſſoilzied the pannel: for the deficiency might not be ſuch 


as to infer the pannel's wrong. _ 2dly, The falſe weights 


muſt have been uſed and given out for the true ones, (but 
this may be done tacitly, and will be preſumed againſt 
the uſer), and the traffic have been carried on according- 
ly. 3dly, They muſt be charged to be different from the 
legal ſtandard: for if the charge is only of a deviation 
from the cuſtomary weight or meaſure of that neighbour- 
hood or diſtri, (a thing for which there is no rule nor au- 
| thority), this of itſelf, and without farther accuſation of 
| ſome ſpecial device and dole, by which deception has been 
occaſioned, does not ſeem to be a relevant charge. And fo 
it was found | in the caſe of Sir e Dunbar and 1 70 * or- 
ſyth r. . IEP, 5 


Its frianeſs 3 it is even a point of ditay 0 503, c. 96.) to 


make uſe of any weight or meaſure different from thoſe 
which national authority has eſtabliſhed. And if this ap- 
pointment cannot every where be executed, by reaſon of the 
long practice and known cuſtom of certain counties or di- 


ſtricts to the contrary, it is not however to be imagined 


that the law is therefore obſolete, nor that in other quarters 
of the kingdom, or with reſpe&t to other commodities, 
vhuch have not been en to any ſuch irregularity, a li- 
K * 8 cence 


I Anuguſt 11. 1714. Found the fourth article, vis. That Sir James uſed a 
* half peck meaſure, for receiving the fractions of his rent from his tenants, dif- 
4 ® ferent from the meaſure commonly uſed in that country; and likewiſe the 
4 fifth article, vis. That Forſyth uſed a half firlot for receiving his officer's corn 
or Yule bannock, different from the meature Ot. uſed in that country. 
= * not relevant t to infer a.crime.” | 
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2 11. 1714. 
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OF OFFENCES |» 


cence has been gained of dealing-by various or arbitrary 


weights or meaſures, ſuch as are of no known proportion, and e 
are not reducible to any ſtandard. For this looſe practice i SS 
againſt all equality or fairneſs of dealing, and is at variance 
with our whole train of ordinances, as well as with the prac- i 


tice of all the countries of a and their invaret, in 


traffic with each other. 


I nave found but one conviction af this ah in 5 
books of ad journal. On the 3oth July 1629, William 
Brownlee, miller at Cairnbrue, was convicted of uſing a 
meaſure, or fourth part of a peck, to receive his multure, 
larger than that which he made uſe of in receiving the 
corn to be grinded in his mill. But the aſſize at the ſame 
time acquitted him of the making of this meaſure, which 


he had found in the mill at his entry; and he was therefore 


only condemned to pay a fine of 100 merks, and to find 
caution to abſtain from the _ of the WORE in time to 


CCme. 


Ir is ſubſtantially the "RE A with his; if a Frm 3 
in any commodity, ſuch as bread, which has a known 


weight aſſigned it by public authority, ſhall make and ex- 
poſe it of a lower weight. On this head there is the fol- 
lowing entry in the abridgment of the record in the Ad- 
vocates Library *. * September 15. 1 551. Thomas Craig 
«© piftor de Edinb. in voluntate pro communi oppreſſione legiorum 


in confeftione ſui pans (lie laiffs ). . quatuor denariorun 5 


* minoris ponderis ad tres vel quatuor uncias quam flatutis et 
« actis præpoſiti Ballivorum et Concilii de Edinb. continetur, in 


«©  manife . e damnum. | "ThE" King” 8 win s, that | 


he 


1 The record iel, from the end of 2539 to 0 April 1554, has 43 


riſhed. ; 


AGAINST PROPERTY, 
bs mond pay a fine of 500 merks 3 53 a great ſum in thoſe 


%. 


5 tines s 0 


In September 1734, Alexander Innes, keeper of a rum- warehouſe in Edin- 
. burgh, was fined by the Dean of Guild, for ſelling that commodity in bottles 
of various fize, and ſhort of the lawful ſtandard. It appears that a reduction 
of the decree was e and 11 have not been able to find the iſſue of the 
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Of Homicide. 


Attempt to mur- 


der not capital. 


en + * " 
: x * 7 Lis "1 Ar. ” A * * - N 
"CLAY F * R — * * "7% n N p %. th i p p \ „ * iin 15 r * 0 — * _ WB Aden _ — _ n e — * _ 4 — _ * — — 
e * . be, as * * 8 nth E 1 LES. ark 1 D 4 eee * 3 Se Ws * N 3 — STS * — * 22 1 e <3 1 r n * 22 9 Bs DW 
— i nn "i Ny a Ev 8 a LOS 7 MY | of "© . '# Eh A, 434 Sa 22 — g 5 2 3 1 * n N 7 nnd OPT I ACDY AEDT r 3 12 * 2 * 2 . 
5 - : 


* 


22 
* 
* — 


or OFFENCES | 


| CHAPTER vi. 


OF H QMI CID E. e 


E are now to enter on that claſs of crimes which 

are injurious to the perſon ; and among theſe I ſhall 
begin with that one, the higheſt of any, and of which na- 
ture has moſt abhorrence, the crime of homicide, by which 
life is taken away, and the perſon of a human creature is de- 
ſtroyed. The order I ſhall obſerve in treating of this, equally 


_ extenſive as important part of our ſubject, will be, by firſt. 


enquiring concerning thoſe things which are common to all 
homicide, and afterwards proceeding to diſtinguiſh the ſe- 


veral * of homicide, one Wem another. 5 


I. Flnsr, it is neceſſary lt of homicide, 
that a perſon have been actually killed. In this I mean to 


ſay, that no attempt to kill will come under the deſcription, 
or expoſe to the proper pains of homicide, how deliberate 


ſoever the purpoſe, or how cruel the means employed, and 


how little ſoever it be owing to remorſe or want of reſolution 


on the part of the aſſaſſin, that he has failed of ſucceſs. 


| Nay, though the attempt have in a great meaſure ſucceeded, 
and the _— have received a . — brings him to 


the 


3 Mitchell for this offence, ſo far as the libel was laid at com- 


on difference of opinion, or on account of ſervice done to the 


AGAINST THE PERSON. J WE 


| the brink of the grave, and leaves him infirm for the re- HOMICIDE. 
mainder of his life, ſtill the benignity of our practice will 
_ conſider, that the man is not loſt to ſociety, and will allow 

the offender an opportunity to e and to make atone- 

ment for his crime. A £5, 
Dr this, our well known rule; no 1 1 needs” 

be mentioned than the caſe of James Mitchell, who, in Jan. 9. 1678. 
attempting to affaſſinate Sharpe, the Archbiſhop of St An- 

drew's, (for whom he had lain in wait to diſpatch him with 

a piſtol, as he was ſtepping into his coach at the head of 
Blackfriars-wynd, in the city of Edinburgh), inflicted a 
ſevere and painful wound on the Biſhop of Orkney, under 

which he languiſhed for years, and continued infirm and 
ailing till the time of his death. Now, in the trial of 


mon law, and not on a certain ſtatute, by which it is capi- 
tal even to aſſault a privy counſellor on account of ſervice - . 
done the King, the charge was found only relevant to infer 
an arbitrary paint, Yet, that the ſhot did not take place 
upon the perſon at whom it was aimed, could not have af- 
feed the judgment of the Court with reſpect to the pains 
of law for ſuch an attempt, if in itſelf it had been a capital 
_ offence. + A few years after, on " occaſion of the murder of 
Sharpe, a ſtatute was indeed made, the act 1681, c. 15. 
which denounces the pains of treaſon not only againſt aſſaſ- 
ſins, but againſt all who ſhall aſſert that it is lawful to kill up- 


5 King, or to the eſtabliſhed church. And from the latter part 
of this enactment, occaſion might have been taken to argue, 


. for the higher 3 of INE to aſſaſſinate, or to 
| | kill 


1 4 « And ficklike that article of the de, anent the invadin g, wounding 4 
4 mutilating of the N of IRS relevant to infer an SA — 
0 ment.“ 5 


1 
2 4857 
4 
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CHAP. VI. 


Attempt to poi- 
fon, if capital. 


OF OFFENCES: 


kill per inſidias et ee (for chis with us ſeems to 5D 
been the conſtruction of that term), the offender could not 
eſcape with a lighter pain. But this ſtatute has been taken 


away, in conſequence of the general alteration of the SCot- : 


tiſh ſyſtem of treaſon law 2, 


Tux only „ on had, of which it is worth 
while to take particular notice, relates to the caſe of an at- 
tempt to poiſon ; in regard to which, Mackenzie 2 hath ſaid 


that it may be puniſhed with death ; at leaſt in aggravated 


caſes, as when directed againſt a parent, a magiſtrate, or a 
maſter. But the ſtatutes 1450, c. 31. and 32. upon which 


chiefly this opinion is grounded, have no relation to the 
uſers, but only to the homebringers of poiſon; beſides, that 


even in the matter to which they properly related, the rigour 
of thoſe laws does not appear to have been in any inſtance 


applied. It is true, reſpecting the attempt to poiſon a pa- 


rent, chat this opinion may farther be ſtrengthened by the 
example of the Roman practice, which ſeems to have puniſhed 


the child with death, Tie houghs poilem, with the purpoſe of 
. 5 V rekt SORES - 


2.3: 8 the 1 of b ohn hal gch 8 2703, eee to „ 
laid to be done i in the way of inſidiating, and by firing with a gun, and 85 15 | 
with a ſword, is found only relevant to infer an arbitrary pain. e 

On the 8th March 1756, John Ogilvy for ſtabbing a perſon with a knife, in 
the belly, and giving him a dangerous n was adjudged to be — 

ſor life. * 
On the 8th July 1771, Thomas Young, had the like ſentenge, on n convidion 
of ſtabbing Henry Balnairs in the ſide, with a knife, as he lay r The | 


man's life was only ſaved by the knife ſtriking a rib. 5 411 


They have a ſtatute in England by which it is a capital crime to ſhoot at 5 
perſon with intent to kill. But it * not extend to this nn, 


B. 1. tit 8. No. F. and 6. = 
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adminiſtering it to the father, uamvis non potuerit dare. HOMICIDE. | a 1 
But notwithſtanding the extreme depravity of ſuch a pu- | F 
poſe, it does not ſeem to be certain, that upon this ſingle 

authority, which is borrowed from a ſtate of manners, and g 1 
of domeſtic diſcipline, . very different from ours, we ſhall be ll 
_ diſpoſed to judge in this inſtance, contrary to the general 1 

[i 


analogy of our law. Upon the ordinary and leſs atrocious 

_ caſe, two judgments have been given. In the noted triakof _ 

Dr Elliot, an attempt to poiſon was found relevant to infer Jan. 15. 1694. 

the pains of death, but only ĩn conjunction with a moſt malig- 
nant conſpiracy to fix the guilt of that crime upon two inno- 
cent perſons 2. And in the later caſe of Walter Buchannan Jan. 15. 1728. 
—_— Balquhan, who was charged with two attempts to pot+ 

ſon Jean Dougal, liferenter of part of his eſtate, this article, 

: 85 fe, was m Ry relevant! to infer an my rie 2. 


—— 2 — — x 


Next; it wy” be en 2 the i died of the a Perſon mull die 


or miſchief libelled; of that whereof the pannel was actor, -——— . 
or art and part. For though a perſon be ſeverely wounded, 
yet if he recover of the injury ſo as to come abroad, and 
N engage in his ordinary occupations, there is no reaſon why 
his death following afterwards, which in theſe circumſtan- 
ces muſt be preſumed to be from ſome other cauſe, ſhould 
be the ground of a charge of murder. Judgment was gi- 

ven to that e in the caſe of Patrick Kinninmonth, up- Nov. 22. 1697. 
F e 


7 . . wh... * 14 
1. aL ' 118 1 22 77 


AH « As alſo, find the — giveing bey ben to 8 Maxwell "3 . | 
72 19 at ber deſire, 8 be applyed to the” body of Jean Sands, ſpouſe to Da- eee 2 
« niel Niccolſon,” with tliè entteavoutin g to fix a deſign upon the ſaid Jean Sands | 9 | 
and her ſiſter of poyſioning the ſaid Daniel Niccolſon, another of the 8 


2 relevant. to infer e the Powe - Wo OY F 
- 712 =7 E030 | bf j 


And nee a aid Lords find. ® That 1 the; ſaid Walter Buchannan * 
| 5 ving, at either of the times libelled, attempted to poiſon the ſaid Jean Dogs 
relevant to inſer an arbitrary puniſhment,” : : 


© 


264 


— 


Perſon muſt 
die of the harm 
libelled. 


CHAP. VI. 
—ͤ —- 


OF OFFE NCES 


on that article of the "ng which ms to the Nanghter 


of Andre Glaſsford *. 


But even 1 88 a far n more delicate atme mi be * | 


| . John receives a wound of that ſort which either 


may or may not prove mortal, and James flies for his ſafe. 
ty, and leaves John upon the field, to the care of his own 


friend. If in theſe circumſtances they are ſurpriſed by 


ruffians, who ſtrip and rob John, and beat out his brains; 
no charge of homicide will on that account lie againſt 
James, whoſe act has indeed given occaſion to the cataſ- 
trophe, but is not the act by which John has been killed. 


Or again: a perſon of a weakly habit receives a wound, 1 


which, after ſome ſpace of time he is cured; but owing to 


the pain and confinement, he is taken ill of a conſumption 
or other malady incident to a ſtate of weakneſs; and of 


this he dies. It may be very true, that the author of this 
calamity has great cauſe of compunction and diſtreſs of 
mind; but it is only in that ſort of ſuffering that his puniſh- 
ment in this world muſt lie. Inferences of this kind are 
by far too remote, and too uncertain, to be made the grounds 
of judgment in human tribunals ; and as even in the civil 


queſtion of deathbed, thoſe ailments would on that account 


be held to be diſtin, much more muſt the ſame rule be 


1 in the trial of a n for his life. 


In the caſe, accordingly, of James Mitchell abroad men- 
tioned, though the libel relates that the Biſhop of Orkney 


« did never recover his bealth to chat meaſure and Yigour : 


_ | 

1 « And finds the defence of Claksford's « Iveing two . 1 eh . 
« ter receiving the wound and going abroad about his buſineſs, relevant to re- 
« {trzQ the indytment as to that article to ane arbitrary punilbment.” 


— 


« that he had or might have had, if he had not gotten the obne. 
4 ſaid wound, and he was mutilate and diſmembered of his 4 
arm and hand, 'fo that he could make no uſe of the ſamin, 

<« but languiſhed thereof until he died ;*' yet all this is not 

found relevant to infer the pains of Seck nor indeed i is 

it even e as ee in the libel. | 


Mov the 50 eite il it is, if a pets receive ie Jight Death ex mala 
injury, in itſelf nowiſe dangerous nor difficult to be cured, * 
but which by the great obſt inacy and intemperance of the pa- 
tient, or by raſh and hurtful applications, degenerates in the 

end into a mortal ſore ; for the man here has killed himſelf, 
and the firſt injury is nothing more than the occaſion of 
his deed. A defence of this ſort was remitted to the aſſize, | 
along with the libel, in the caſe of William Maſon ; where July 13. 1674: 


it was alleged for the pannel, that by refuſal of proper reme- 


dies, and by perſiſting to keep abroad in the night, and in 


| ſevere weather, the deceaſed had irritated a ſlight cut in 


the head into a mortal complaint 2. In the older caſe f : 
Thomas Crombie, on the pannel's allegation that the de- June 22. 1625. 
ceaſed had miſgoverned himſelf, (as it is called), by hard 
drinking, bearing company, and dancing at a bridal, con- 

trary to the advice of his ſurgeon, the complainer judged it 
prudent to 1 n his proſecution. 


| Anorurs ſet af caſes, upon which the like judgment Cauſe of the 


| muſt be "RES are thoſe in which the violence ſuſtained DS de 


| 1 « Finds the lybel : as it is Iybelled relevant only to infer pn extraordina- 
_ * ram, and remitts the ſame to the knowledge of an aſſiſe; and alſo remitts the | 
« defences proponed for the pannell, viz. that of caſual homicide, ſelf-defence, 
_ * and that the wound was not of itſelf W likeways to ton knowledge of an 
«-" -of - _ Wy” 
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CHAP. VI. 
— 8 


OF OFFENCES 


from the pannel is only one circumſtance among others which 


have contributed to the fatal iſſue, and is ſuch whereof it can- 
not be well aſcertained, what its own proper operation in the 
caſe has been. There are for inſtance many ſituations of dif. 


eaſe, in which any ſudden diſturbance and alarm, or a cup of 
cold water, or a glaſs of ſpirits improperly adminiftered, may 


produce a great and unfavourable change in the ſtate of the 


| patient; who in the end dies. Yet even on the ſuppoſition that 


the thing is wickedly done, it will till be very difficult to 
convict the offender of murder; becauſe the diſeaſe itſelf is 
here the main and primary cauſe, and it cannot be ſhown 


with that certainty of which the law is deſirous in ſuch 


enquiries, that it has only proved mortal, owing to this ad- 


ventitious circumſtance. Thus William Duff of Braco and 


Nov. 10. & . 
1707. 


others were indicted, at the inſtance of James Gordon, upon 
a libel 1 which ſets forth that they had broken into his houſe, 


by way of haimefucken, to beat him, and that his wife being in 


Avg. 11. 1697. 


childbed at the time, © ſhe,by reafon of the terror of the roar- 
e ing and raging of the armed men about her,” was thrown 


into a fever of which the died: it therefore conchides for 


a capital pain to be inflicted upon the pannels, as thoſe who 

% by cruelly affrighting the poor woman, even out of her 

life, mortis cauſam tribuerunt.” Now the Court diſmiſſed 

this libel as irrelevant, In like manner, among other 

cparges in the caſe of Patrick Kinninmonth, is that of 
1 8 | ng 


T The major e has theſe DET RY 1 * To Late Ven by open Genn in 

„ their own houſes; and farder, with full terror, threats, drawn ſwords, and 
« outrageous violence, as occaſion the diſordering and frightening of perfons out 
« of their lives, and death viſibly enſuing, are crimes of a high natute, and ought 

1 to be ſeverely puniſhed ; the ſaid in law being chargeable on the principal con- 
* yocator and invaders,. as præ bentes * mortis, i. e. The et whereof the 


* perſon fevered and died.” 


AGAINST THE PERSON. 


| breaklaig i into a perſon' s houſe and frightening his wide who 
had been delivered three days before, ſo that the child died 
| ſoon after, upon her breaſt, and to the great injury of her 
own health, The interlocutor ſuſtains the injury done the 
woman as a ground of arbitrary pain; but 1 it takes no no- 
5 tice oh _— Run of the DP I, 


Twas china, have bebe teceimedii in Hibs of the pannel, 
to avoid the poſlibility of doing him injuſtice. But it is no 
leſs requiſite to the due proſecution of the guilty, that this 
rule be alſo circumſcribed on the other fide, and that no ex- 
ception he admitted of any ſituation, where the death of the 
_ deceaſed is the plain and direct conſequence of that which 


is done to him by the pannel, whatſoever in other reſpects 


be the cireumftances of the caſe. There are two deſcrip- 
tions of charge, which fall under this rule of judgment. 
One conſiſts of thoſe caſes, where it may be argued, that 
the deceaſed was at any rate in a dying condition, and, ac- 
cording to the courſe of nature, had but a ſhort time to live. 
And there can be no doubt, that the flayer has not in that 


circumſtance any manner of defence. If a perſon who is 


old and bed-rid, or in the laſt ſtage of a mortal diſeaſe, 


ſhall be tabbed with a lethal weapon, or knocked in the 
head with a ſtake, this is equally murder as to deſtroy in 
the ſame manner one who is in the vigour of years and 


health. Upon the iſſue of diſeaſes, it belongs to none 


but unto God to determine; and granting that a certain 


| judgment: could even be formed concerning the event, ſtill 
L112 „ 


1 % As to the ach article of the indiclment . the pannel and his accom- 
« plices entering Robertſon's houſe, under cloud of night with drawn ſwords, the 


* frightening Robertſon's wife, and wounding of her and her daughter, find the | 


© ſame relevant to infer an arbitrary puniſhment,” Nov. 22, 1697. 
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What if the Per- 


ſon killed was on 
Deathbed. - 
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CHAP. vi. 


Mar. 12. & 24. 
1 


What if the 
Wound might 
have been cu- 
red ? 


OF OFFENCES 


it is true, (and cane bie the charge of homicidg muſt 
be good), that the pannel hath actually taken his neigh- 


bour's life; a deed in which there is no difference of de- 8 


gree from the amount of the harm which is thereby done, 
but only from the motive which impels to it. Upon this 


matter, the caſe of Jean Ramſay is an authority in point. 


The libel relates, that Robert Ramſay, a ſickly and infirm 
perſon, being found lying upon the ſtreet of Leith, was chari- 
tably carried from thence into the pannel's houſe, and laid 
upon a bed; from which the pannel, on coming home, vio- 
lently dragged him, and beat him with a pair of tongs; and 

that ſhe repeated this uſage when he was laid upon the bed a 

ſecond time; whereby, in a few hours he died. This was 


found a relevant charge to infer the crime of murder; 


though it was argued for the pannel, that the event was ra- 
ther to be aſcribed to the previous condition of the man. She 


was not, however, convicted of the violence, in the extent 


which the interlocutor required; and therefore ſhe eſcaped | 
with ſentence of wannent and Tecurging, | 


2 Thr-other claſs of onthe are » contra which it 
may be argued or conjectured, that in more favourable cir-' 


cumſtances than thoſe in which the violence was offered, the 


injury might not have had a mortal iſſue. And in gene- 


ral it ſeems to be true, that as little can there be any al- 
| 5 lowance 


— 


1 The Lords find the pannel's e 3 the defunet Robert Ram- 
* ſay, a weak and infirm perſon, out of the bed on which he was laid, fo that his 
© head was bled on the bed-ſtock or floor, and her beating of him on the fide 
„ with a pair of tongs, and her again dragging him out of another bed, whereon 
* he was afterwards laid, and his dying within a few hours thereafter, about the 
* time libelled, jointly, relevant to infer the pains of death, and confiſcation of 

all her moveable goods and gear; and find any of the * * . 

« relevant to nfer's an arbitrary puniſhment, 2 755 | 


AGAINST T HE Feen. 


lowance of this, ſort, of plea... If an. aſſault 7 made 1 a 
8 knife, or other, cutting weapon, whereby ſome artery or 
blood-veſlel i 18 divided, and the perſon. bleeds to death upon 
"the ſpot ; zit is no anſwer to the charge of homicide, that of 
| itſelf the wound was not neceſſarily mortal, and that with 

the inſtant aſſiſtance of a ſurgeon, if he could have been 
procured, the effuſion of blood might have been ſtopped, 
and the man's life preſerved. Or put the caſe, that a ſur- 
geon is. procured, who ſtaunches the blood for the time, but 
that after, his departure the wound breaks out a- freſh, and 

the man dies before aſſiſtance can again be had; this inci- 
dent alſo i is at the hazard of the pannel, Or what if a per- 
ſon receive a 'gunſhot- wound at ſome remote place in the 

: country, where no ſurgeon {killed in the treatment of ſuch 

wounds is to be had, and of which wound he dies, .notwith- 

: ſtanding the beſt. care of the practitioners , in that quarter. 
Or let us imagine that a perſon i is robbed, and unmercifully 

beaten under night, in ſevere weather, and in a ſolitary 

: place, ſo that lying expoſed to the cold throughout the 

night, he dies upon the ſpot, or of the conſequences ſhortly 


5 after. In all theſe, and the like caſes, there is an undoubt- 
ed homicide. It is ſtill true, that of this very injury, done 


him by the paunel, the perſon dies. It has had its natural 
| courſe and iſſue, in the circumſtances of the ſituation, ſuch 
as they happened to be where the pannel did the deed, and 
which the party ſuffering has done nothing to aggravate, 
and every thing in his power to relieve. If theſe have been 
| unfavourable, this he muſt anſwer and run the riſk of, whoſe 
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malicious deed, then and there done, has made them of mo- 


ment to the loſs or preſervation; of the life of a fellow 
creature, Beſides, the uncertainty muſt be conſidered, 


which always hangs about ſuch caſes of great and outrage- 
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What if the 
Wound might 
have been cured. 
June 30. and 


July 6. 1747. 


_ OF OFFENCES | 
ous injury, whether by any courſe of treatment, the life of 
the perſon could have been ſuved. The actual deſtruction 
of him by this violence is proved; and that he would have 
ſurvived in more favourable circumſtances, | is matter of 
44 e only, or of W at the, 2 55 FER 


'Oxz caſe which ſerves in ſome baſin to nlaſtrate this 
rule, is that of David Edgar, tried for the murder of Wil- 
liam Paiſley, officer of exciſe. Edgar was one of a party 


of ſmugglers, who had fired at Paiſley in the exerciſe of his 


duty, and wounded him with fmall ſhot or ſlugs, in the leg | 


or knee. The man was attended by a ſurgeon, the beſt 


that could be had in the village whither he was carried, 


and who was not alleged to have been deficient in atten- 


tion: nevertheleſs a great collection of matter having form- 
ed in the leg, below the wound, and fever having enſued ; 
at the end of three weeks the man died. Now this, it was | 
objected for the pannel, was not a relevant charge of mur- - 
der: In as much as the wound (it was ſaid) was of that na- 


ture, and in ſuch a place, that with ſkilful treatment it might 5 
have been cured, and could not juſtly be ſuppoſed to be the 


cauſe af the perſon's death, eſpecially at ſuch a diſtance 


of time. It was anſwered, that the pannel might prove, 


if he could, that death enſued ex malo regimine, and not 
from the nature of the wound; but that otherwiſe his plea 
was naught, if the proof upon the proſecutor's part ſhould 

come up to the ſhowing of his libel. The Court found the 


übel relevant to infer the pains of law. But the proof was 


| favour. 


not conclufive againft the pannel, as the perſon who in- 
flicted the wound ; and he had therefore a ea in his 


TI. 15 


AGAINST THE PERSON. 


Tuts caſe gives occaſion farther to ange that though 
death do not enſue for weeks or months, yet if the wound 
be of itſelf ſevere, and keep in a regular progreſſion from 

- worſe to: worſe, ſo that the patient continually languiſhes 

” thereof, and is plainly conſumed. by it as a diſeaſe; this 

in reaſon, and in law, is all one as if he died upon the 
ſpot. A plea to the contrary was repelled i in the caſe of Ed- 
ward and James Scrymgeour; where the deceaſed had been 

- wounded in September, and ſurvived till the ſucceeding Ja- 
nuary As it alſo was in the caſe of John Young, indicted 
-.- ol gane by ſtriking a perſon © with a whinger on the 
„ ſhakell-bane*'” in the month of June; ; of which wound 
he died in October. Again, in the caſe of William Lowis, 


where it appeared from the libel that the perſon had lived 
for ſeventeen months after the injury, the charge was 


_ nevertheleſs ſent to an aſſize 2, along with the defence, 


that he had reconvalefced and appeared at kirk and mar- 


ket. Witneſs alſo the pointed interlocutor in the caſe of 
Peter Leith, who was accuſed of wounding the deceaſed. 
with ſhot or ſmall ſlugs, in the arm or ſhoulder, whereof he 
died at the diſtance of three months. This the Court © find 

relevant in thir terms, viz. that after the defunct re- 
« ceived the wound he languiſhed thereof conſtantly from 
evil to worſe, till he died of the ſame; and find that the 


4 defunc « died of 60 57 wounds relevant to be proven by 
5 OM OT | 


1 « The Juſtice So the e ail allegations in alt of the dittay and an- 
« ſwers made by my Lord Advocate in fortification thereof, and ordains the 
« * _ which i is found relevant, to pay. to the knowledge of ane aſſze,” 


2 « The Juſtice remits this matter to the aſſize, to be tried 2 cognoſced by 


; « them nn to their n and conſcience,” | The aſlize e the 
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Caſe of Death 
at a Diſtauce of 
ime; 


Nov. 24. 1618. 


and 
Jan, hy 1619. 
July 30. 9 55 


April 18. 1610. 


Nov. 15. 1686. 
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0 F O F. F E N CE 8s 
10 an and ſkilful nie den only. 7 „Add to wer | | 


Feb. June, Jaly the caſe of John Caldwall, who had robbed the mail, and 


1737. 


Dec. 24. 1669. 


with ſome ſharp inlkrument violently cut and abiſed' the 


| poli: boy. The lad lay on the ground all night, and ſuffered 


ſeverely by the cold, the loſs of blood, and the pain of 
his wounds, ſo that thenceforward he was feveriſh and 
hectic, and growing daily worſe, died at the end of two 
months. The Court found a "relevancy on the charge of 
murder as well as robbery *.” It was given in evidence by 
a ſurgeon, that the boy Jad” received a deep wound in the 
thigh, © and that the above wound, with the cold that the 
« defunct got by lying out all that night he received it, and 
4 the great loſs of blood that followed on it, was the cauſe 
« of his death.“ The j jury found him guilty of the crimes li- 


| belled; and he was condemned and executed accordingly 2. 


This, upon the whole, was not very remote from the caſe of 
William Sommerville, taken notice of by Mackenzie, where, 


according to the evidence of the ſurgeon, the deceaſed © had . 
ane wound in her forehead, and that the wound of its-own 


% nature was not mortal, but that the fractious contuſions 
and ruptures, joined with the wound, could not be cured, 


” and TE 20 IE his art 70 N a6 of it; 5 that the 
| | e "— wounds 


1 7 July 28. 1737. The Londs find, that the 3 a: time 8 * 
2 libelled, ſeized the mail or packet coming from Glaſgow, or that he robbed the 
% ſame, or robbed James Johnſton the poſt-boy of all or any of the particulars | 
« reſpeQtively. libelled, or that the pannel did give a mortal wound to the ſaid | 
8 James Johnſton, whereof he afterwards died, or that the pannel was art and 


« part of any of the foreſaid crimes, 572 Paratim, rejevant to infer the pain of | 


66 death and confiſcation of moveables.” * 


2 In the caſe of David Pretis, who was convicted of: murder, by wounding 


with a knife, the ſurgeon ſwore, that for three days the man ſeemed in a way 


of recovery, but then fevered, mg to the wound, and 454. "Jy 19. and 


February a $. 730. 


- 
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s able, and brought ane ſymptomatical fever on her, which con- 
_ « tinued to the time of her death.” The hardſhip in this 


E caſe, and which in the end procured a pardon for the pannel, ; 


| was in the refuſal of the evidence offered on his part, to 


| ſhow that the fever was contracted at a diſtance of time, and 


| from another cauſe . we 


How right ſoever theſe e upon the cakes; in which 
5 they: were given, it may however be alleged, that there 


_ ought to be ſome rule of limitation-in this matter, (ſuch as 


= they are ſaid to have in England to the ſpace of a twelve- 


month) grounded on the circumſtance of the period at 
85 which the en takes * 2 e ces the illneſs is 


1 1 ſhall —5 1 chat W ſuch has W deen 3 the courle 
of judgment, yet nothing was more common in criminal pleadings than ar- 
guments of a very different complexion ; in ſo much, that T again and again find 

it objected to a libel, that it did not characteriſe the wound. as mortal, although 
it related and ſet forth that of this wound the deceaſed died. Thus, in William 

| Davidſon's caſe, (12th July 1726), the pannel argues, It is not enough to ſay 
that Hutchinſon died of the wound, for every wound after which death may,.or 
« even did follow, is not to be eſteemed a mortal wound. The effence of which 


conſiſts in this, that a man cannot receive it, and at the ſame time have the 


4 poſſibility of living.” Again in William Cob's caſe, iſt February. 1920, — 
The giving of a wound, if it is not a mortal wound, though a perſon ſhould 
chance to die thereof, the crime of murder will not be inferred ;” and with 

this plea the information is chiefly occupied. In this the lawyers were taking 

advantage of the arrangements of books of ſurgery ; where wounds are found 


claſſed into ſuch as are, or are not, mortal; and they endeavoured. from thence 
to argue, that wherever a perſon died of a wound, not belonging to the mortal 


claſs, it muſt have been ex malo regimine, or through miſconduct. We find, in 


like manner, that in the caſe of Sir John Shaw, 20th February 1716, upon an 


indictment for aſſaulting and wounding, three phyſicians and two ſurgeons ſwear, 
that © by the rules of their prognoſtick,” the wounds received by James Houſton 
were mortal, Now Houſton was alive, and * in the very proceſs where 
| theſe gentlemen deponed to this effect. | 


— 


, | 


Is there i Istir- 
ed period in that 


article. 
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— — 


or OFFENCES 


af| very 'long duration, it is difficult to trace the influ 
ence of the original injury, and its connection with the final 


iſſue, in that clear and palpable manner, which is to be 


wiſhed in the inveſtigation of crimes. But with us, ſo far 


as I. can learn, (nor have I obſerved that this courſe has 


ever been attended with injuſtice), that circumſtance has 


not been conſidered any otherwiſe than as one among 


Nov. 22. 1697. 


others, in the ſum of evidence upon the caſe. It is true, 
that in the trial already mentioned of Patrick Kinninmonth, 
where certain injuries done to the perſon of Walter Ander- 
ſon are charged as the cauſe of his death, which took place 


at the diſtance of more than fourteen months, the libel, as 


Killing of a 
Child in utero. 


Dec. 18. 1627. 


to this article, is found only relevant to infer an arbitrary | 
pain. But this, as far as I can judge, was rather on account 
of the nature of the injuries themſelves, which, as related in 
the libel, are more of the deſcription of indignities, leſs 1 in- 


rended to injure, than to ry and NR 8 


ns, The daughter 3 be of renne or exiſting 
human creature. Wherein is excluded all procuring of 
abortion, or deſtruction of future birth, whether quick or 
not; becauſe, though it be quick, ſtill it is only pars viſce- 
rum matris, and not a ſeparate being, or ſuch of which it can 
with certainty be ſaid, whether it would have become a 
quick birib or not. It is no doubt true, that on the 1cth 
November 1606, Patrick Deanes had ſentence of death for 


the ſlaughter of his wife and a child in her womb. As alſo, 


on the 12th February 163r, Thomas Davidſon and Effie 
Gibb had the like ſentence, for the. murder of Elizabeth 


White, Davidſon's wife, © and the bairn in her belly being 


e near to the full time.” And again there is the caſe of 
Patrick Robertſon and Marion Kenn, for r notour adultery 
and 


AGAINST THE PERSON. 


| and nd — and taking of a porfonable draught, (as 
the record calls it), wherewith ſhe deſtroyed her child in 
the womb. But in all theſe inſtances, another and a capital 


crime concurred with the deſtruction of the child; and it 


cannot be known from the ſhort and general expreſſions of 


the record, that the latter was found relevant as a murder by 


| itſelf : Neither have I found any inſtance of that deſcription 
in later times. One caſe is indeed ſtated in ſome of the 
Engliſh books, upon which there may be room for argument 
_ againſt the priſoner ; the caſe of a child which is born alive, 
but dies immediately upon the birth, in conſequence of evil 
| medicines, which have previouſly been adminiſtered to the 
mother 1. But it is difficult to imagine, (and no more needs 
be ſaid on the caſe), that in theſe circumſtances a deciſive 


proof ſhall ever be obtained of the true cauſe of the death | 


| of the THIN PE 00> Te 


Hoe an may bo decided, (if tho occaſion mall ever 
. happen), it is certain that no diſtinction is taken in regard to 
the creature killed, from any circumſtance which may be 
thought to leſſen the value or importance of the life that has 


been taken away. There is the ſame law for it, whether the 


deceaſed was of ſound intellects or inſane, a native ſubject or 


an alien, a Chriſtian, a Jew, or an infidel, a true man or a 


known criminal, one at peace with the church or an ex- 
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F 4 


All one what 
the perion kill- 
ed is. | 


_ communicated perſon. With reſpect however to one claſs 


of perſons, namely, perſons who have been proclaimed re- 
bels, (or denounced at the horn, as it is called), for criminal 
cauſes, this has only become our law in later times. For it 


2 that nene, to the more ſevere notions of our 


1 Hawkins b. x. e. 31. No. 16. 
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9 of one 


at the Horn. 


1540, c. 97. 
1592, c. 146. 


Slaughter of one 


at the Horn. 


July 31. 160 5. 


OF. OFFENCES 


older juriſprudenee, no proceſs could beimaintairied * the 
ſlaughter of a perſon in that condition ; not by the King, 
who had not loſt a ſubject, or perſon at his peace and faith, 
and as little by the relations of the deceaſed, who by ſundry 


ſtatutes were forbidden to harbour, comfort, or have inter- 


courſe with him, under pain of death, or at leaft under the 
like pain to which the rebel himſelf would be ſubject on 
conviction. Strange as it ſeems to us, this defence was ex- 


plicitly ſuſtained in the caſe of Thomas Cranſtoun of Mo- 


rieſtoun, and others, tried on the 17th June 1606, for the 


laughter of William Broomfield, who was at the horn for 


houghing of oxen. The proceedings are entered in the re- 
cord as follows. © It is allegit for the pannell, that this 
% matter can nocht be put to the knawlege of ane aſlife, in 
« reſpect umquhile William Brunfeild for quhais flauchter | 
e they are preſentlie perſewit war the tyme of the faid 


„ flauchter his Majeſtie's rebellis, and at the horne for ane 


« criminal caus, viz. hoching of oxen, and therefor na pro- 
ces can be led againes them, and for verefieing of the ſaid 
„ alledgeance, produceit the letters of horning, of dait the 
« 28th of May 1586, deulie execute, indorſat and regrat, 
and tuik inſtruments of the production thereof. The 
„ Juſtice fund na proces, in reſpect of the horning, quha ir- 
upon the pannell afkit inſtruments. The'pannell proteſtes, 
„that the uſing of this horning prejudge than Sent of : 
the reſt of their lawful defenſks.“ 1 | 


| Tur ſame en was « ſubſtantially given in the caſe of 
Johnſton againſt Graham; where the Juſtice on conſidering 
the defence, and certain objections ſtated to the horning in 
reply, © remitts the deciſion of the nullity or validity of 
= MY the horning to the Lords of e and 7 the horning be 
N nll | 


AGAINST THE PERSON. 


. ant by the TER Tg ordains the pannell now to find caution 
to enter before the Juſtices upon fifteen days warning, 
to abide a trial for the ſaid laughter.” In the caſe too 
of Hector Turnbull and others, the proſecutor does not diſ- 
pute the relevancy. of the defence, but replies on certain nul- 
lities in the horning, and on a lawful relaxation from it; 
which laſt reply is ſuſtained *, and one of the pannels is con- 
victed. Neither does it ſeem to be certain, what Mackenzie 


HOMICIDE. 


— Le — — 


Dec. 18. was. 
1601. 


ſays on authority of the judgment in the caſe of Robert June 5. & g. 


Achmooty, that this licence did not excuſe the ſlaughter if 

committed on a private quarrel, or from motives of revenge. 
It rather appears that the reaſons of the practice were inde- 
pendent of any ſuch. conſideration; and indeed in that 
trial other defences were far more ftrenuouſly urged, and 
chiefly this, that the horning was already reduced and ſet 
aſide an ene of the > 0a. Court 2. 


NAA more, a mad 1 to confirm cheſe prece- 
dents, the like plea had even been ſet up in caſes of horn- 
ing for civil and pecuniary cauſes; as is plain from a 
debate at large upon that matter, in the caſe of William 


8 Douglas of Drumlanrige, who being indicted for the ta- 


king and impriſoning of a free liege, defends himſelf on 
| this. ground, that as ſuch a one may lawfully be killed, 
much more may he be impriſoned. It appears that this 
pretenſion, which was not ſo void of ſupport in ſpecious 
arguments of law, as in reaſon and in ſubſtantial juſtice, 


n The oracle ſame PIES accurs in the caſe of Hector 3 24th July 
| 1600 3 but an enn no pte was "phony | 


7 Beſides, r the King had directed two renz; warrants to the Gee ordering; 
| them to proceed in the trial without delay, and refuſing, before hand, to receive 
the pannel into will, if he ſhould make any tender to that effect. 


1600. 


n of one 
at the Horn for 
a ci vil cauſe, 


Dec. 21. 1611. 
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1612, c. 3+ 


Killing; the ſe- 


veral ways wh it. 


OF OFFENCES 9: 


had given occaſion to ſome alarm concerning the exten- 
ſive conſequences into which ſuch a doctrine would have 


led: at leaſt this may be conjectured from a letter of the 
King's, (recorded on the 24th April 1612), which abſolves 


the pannel from the proſecution, on condition that he re- 


nounce his ſaid defences, and conſent to their being ex- 


punged from the record; © inſiſting in the meane time ear- 
* neſtly, that thouſe uthir exceptiones heretofoir uſit in his - 
defence being ſo dangerous, and by no preſedent warranded, 


may not heiraftir be recordit in the regiſteris of adjournall 


as lauchful or tolirable defences, to be proponit in the like 
caiſs in ony tyme cuming.“ It was not however thought pro- 

per to truſt to this ſecurity: for truly the principle went alike 
to both caſes; the perſon being equally a rebel to the royal 
will, whether he diſobeyed a civil or criminal proceſs; In the 
ſame year a ſtatute was therefore made, which cut ſhort this 
controverſy, and declared, that in caſes of ſlaughter or muti- 
lation no ſuch defence ſhould be admitted. In the end, this 


barbarous and extravagant doctrine was retrenched to the 


due bounds, by the ſtatute 1661, c. 22. which only permits 
the ſlaughter of declared rebels for capital crimes, and only 


when done in purſuit of them to the ends of juſtice, and up- 
on their forcible oppoſition. ':Indeed it would be a ſtrange 

condition of the law, if a private and unauthoriſed indivi- 
dual could with impunity, and on his private quarrel, kill a 


perſon againſt whom there is no conviction on record, and 
yet the magiſtrate be guilty of murder, who varies from his 5 
warrant in the execution of the ſentence of death. 


Ks T of at; as to the way be killing; this general * | 
neceſſary limitation muſt be acknowledged, that the manner 


of the death. be ſuch, wherein the act of the SET plainly 


nn de oy and 
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2 5 palpably, and not by ſuſpicion and conjecture only, ap- HOMICIDE. 
pears. It may be true, that in adhering to this rule, we ſhall | 
leave unpuniſhed thoſe many modes of unkindneſs, ingrati- 
tude, treachery, and oppreſſion, by which, in too many caſes, 
the heart as well as health is broken, and the ſufferer con- 
_ ducted, to the grave, by a longer and more painful paſſage. 
But the reaſons are obvious, why theſe tranſgreſſions, how 
deep ane, cannot be vindicated in the tribunals of chis 
world. +11 | 
"Oni than this 1 e there ſeems to TY 
none with reſpect to the way in which the perſon is deſtroyed. 
It us equally a homicide, whether the deed be done by the 
very hand of the pannel, as in ſhooting or ſtabbing, or by 
his expoſing the deceaſed to the operation of ſome deſtructive 
power; as by. confining him to a dungeon without food, or by 
ſerting fire to the houſe where he is aſleep, or by faſtening 
him to a rock in the ſea, and leaving him there, to be drown-- 
ed by the flood *. Another illuſtration of this more indirect, 
but not leſs cruel ſort of homicide, is in the caſe of a new 
born child or infant, if it be caſt out into the fields, in the 
night, in a ſolitary place, and in rigorous weather, there to 
be conſumed with cold and want of food; for this treatment Killing of In- 
not only ſhows an utter indifference about the fate of the bnts by ex. 
polſure. 
child, but is a deliberate ſelection of the very circumſtances 
that are fitted to extinguiſh life. A charge of this kind | 
Was found relevant in che calc of Helen VAN who is ſta- July 16. 1722. 


ted. 


3 
1 
> - 
== = =D Ee ee es —— - 


= . = 
— —— . — 


[ 
| 
1 
| 


15 
y 1 
Mit; 
(: 
18 
"Ia 

k 


« 
c—_— — 
r — — — i 
= — FEES" 2 — nn EE nee 5 - 8 £ a 
— SF AE = > Fa 5D - n ERIE == EE — 
— N wow Cates ined — ——— A i > Ate 6 k wa” 1 ER P Some. 


I This illuſtration was ſuggeſted by the narrative of the libel in the caſe of 

| Neilſon and others, (16th June 1620), which bears, that they bound the deceaſed 
hand and foot, and carried him in a boat © to the Craig of Claſſneſſie, where ha- 
N "my left him, the ſea overflowed the ſaid Craig, and fo he was pitzfully drown- 
d and ee to the ee This libel was not proſecuted to 
0 trial. BY, | | | . 
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14 ; 
— =" —— 


Mar. 10. 1679. 


Mar. 20. and 
April 10. 1699. 


ted to have left her child, of fifteen months old, naked, or 
flenderly clothed, in the night, upon a rock in the ſea, called 
Lammer Iſland, where it was next morning found dead 2. 
A ſimilar charge had been made in the older caſe of Marga- 
ret Smith, Margaret Henryſon, and Catharine Scott, two of 


whom were convicted, and hanged. Theſe women, on the 


birth of the child, which was in the night, and in ſevere 
weather 2, had laid it upon the ſtone- floor of the apartment, 
where having lain for three hours, naked and unaſlifted, it 
periſhed in their preſence. There is alſo an inſtance of re- 
levancy found upon the expoſure of a perſon of riper years. 
Elizabeth Key was indicted” for the murder of Agnes Stew- 
art, her apprentice, a girl of eleven or twelve years of age, 
by carrying her out under cloud of night, when ſick and 
ailing, and expoſing her in the open air; whereby ſhe died 
through cold and hunger. This was found relevant to infer 
the pains of death, though the expoſure was in a public ſtreet 
1 23d July 1722. The Lords“ find, that the pannel having, the 3 and 
&* place libelled, thrown down John Bruce her child from a rock, where he was 
« found dead next morning; or her leaving and expoſing her ſaid child upon the 


rocks in the night time, where he was found dead next morning; - or her ha- 


« ving the time libelled carried out her ſaid child under cloud of night, and 
returned ſoon thereafter without the child, and giving falſe and various ac- 
* counts about the child to thoſe who enquired after him, and the child next- 
morning being found dead upon the rocks, all three of the alternatives, ſe- 
* peratim, relevant to infer the pain of death, and confiſcation of moveables.” 


2 © And ſo cruel and unnatural were all the ſaid perſons, that though the 
« child was a living and a ftrong child, yet they took no care thereof, but left the : 
« {amen naked and undreſſed, crawling upon the floor of the ſaid Margaret 
« Smith's houſe, in a cold and froſty night, by the ſpace of three. hours, and 
« thereaſter carried the ſaid infant to the ſouth fide of the Cannongate, and left 
the ſamen in the furre of a ridge upon the ſnow, becauſe WP cound not = it 
buried, the froſt being hard.“ 


AGAINST THE PERSON. 


of a confideratle town . One can imagine other ſituations, 
though nor ſo likely to happen, in which the ſame judgment 
ſhall be due. If a goaler ſhall deliberately confine a priſ6n- 
er in the ſame cell with an outrageous madman who is un- 
bound, or with a perſon who is dying of ſome known ma- 

| lignant and contagious diſeaſe, or ſhall wilfully thruſt him 
into a lothſome and peſtilential dungeon, where he ſickens, 


and ſhall refuſe to remove him thence, though he obſerve the 


5 dying condition of the man; all theſe acts are in law, equal- 
| ly as in conſcience, proper inſtances of the guilt of murder. 


| One ſituation more, which may ſeem to have a near affinity 


to theſe, and which in the Roman practice was claſſed along 
with them 2, is that of the perſon who bears falſe witneſs 


in the trial of another for his life; if in conſequence the 
_ accuſed be condemned and ſuffer death. That the guilt of 


| ſuch a conſpiracy is equal to that of murder, and truly far 


exceeds the ordinary inſtances of it, in as much as it is an 


act of deeper contrivance, and more deliberate and conti- 
nued malice, will not admit of queſtion ; and caſes may 


eaſily be imagined where the dependence of the conviction 


on the particular teſtimony of the pannel ſhall be ſuffi- 
_ ciently plain, to ſet him down as the undoubted author of 
the death of his fellow creature. Alſo, all uncertainty of 


this inference may be avoided, by uſing the jury on the for- 


mer trial as witneſſes; who, if they concur in ſwearing that by 


the pannel's teſtimony they were chiefly influenced to con- 


No: | demn, 


1 The Lords find the indytment, as lybelled, relevant to infer the pain of 
death againſt the pannel; and alſo ſind, that if ſhe carried out the child, after 
(he was dead, as is Iybelled, relevant to infer an arbitrary puniſhment.” On- 
1y the laſt part of the interlocutor was found proved ; and the pannel was ſet up- 
i on the Tron, and baniſhed Scotland. os | 


| bes * 50. tit. 85 1.x, Nos 1. 
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CHAP. VI. 


Homicide; its 


ſeveral kinds. 


DF. OFFENCES 


demn, and that but for this they would have acquitted, ſeem 
to furniſh all that is needful, to make up the due meaſure to- 
wards his conviction. I have not however found any autho- 


rity, which introduces this conſtruction into the Scottiſh 


practice; and perhaps there are conſiderations, of expediency : 
at leaſt, upon the other ſide, to outweigh theſe reaſons in the 


natural malignity of the act. Beſides ; as Monteſquieu 


has juſtly obſerved 2, there is leſs need of a capital pain 
applied to this offence, in thoſe ſyſtems of law, which, like 


that of Scotland, furniſh innocence with ſo many robes, 


and are open to the admiſſion of all manner of proof on 


| the part of the Pe n as on that of the accuſer. 


* 


II. Ade aon qatlicies' | 1 all ho- 


micide agrees. Next of the ſeveral degrees of homicide; 
which ſeem to be principally four; though perhaps not ful- 


ly diſtinguiſhed in our practice by appropriated names. 
There is one ſort of homicide, which is free of all blame, 
and does not expoſe to any manner of pain. Another ſort 


| of homicide cannot indeed be capitally puniſhed, yet being : 


in ſome degree blameable, is ſubject to cenſure, greater or 
leſs, according to the meaſure of the fault. The third ſort 
of homicide is murder, and is puniſhed with death. In the 


fourth diviſion are compriſed thoſe 2 of aggravated mur- 
| der, | 


* Cori den of fnurder was obtained upon | ſack 8 t in England, in the 
caſe of Macdaniel and others, in January 1754. But on motion in arreſt of judg- 
ment, ſentence was delayed in order that the law might be more fully conſidered. 
In the end, the Attorney-General declined to argue the queſtion ;| and the men 
were in conſequence diſcharged. Foſter (p. 131. 132.) ſeems to think that the 
conviction was not right. Blackſtone (b. 4. p. 196.) ſays that the tart was 
only — for prudential reaſons, See Leach's Caſes, N o. 18. EE 


2 Eſprit des Loix, liv, 29. c. 11. 


AGAINST THE PERSON. 


: der, for which: to mark its Abhorrence of them, the law HOMICIDE. 


— 


has appointed a more rigorous mode of execution, or ſome 
indignity or farther 1 injury, beſide the loſs of life. 


FirsT, therefore, of the loweſt degree of homicide, that 


for which the killer is not liable to any ſort of pain. This 


ſubdivides into two ſpecies ; being either caſual, that which 


happens by pure miſadventure, without any act of the kill- 
er's will; or ju/tifiable, which is committed intentionally, 
but may be vindicated upon principles of duty. 


To bring his caſe within the deſcription of caſual homicide, 


it is not ſufficient for the pannel to ſhow, that he had no 


fixed and abſolute purpoſe to kill. For if he had a purpoſe 
to do any great and outrageous bodily harm, ſuch as might 
iſſue in death, and ſhowed an utter indifference about the 
ſafety of the ſufferer; this is not only,not innocent, but it is 


nothing leſs than murder. We ſhall afterwards ſee, that the 


books of adjournal contain many precedents to that effect. 
 FarTHER; where there is a wrongful purpoſe to do any 


bodily harm, though not outrageous or exceſſive, ſtill if 


Caſual Hom. 


cide; 


the event fall out unfortunately, ſo that it kills, the invader is 


not entirely innocent of the blood of the deceaſed ; ſince he 
is thus far blameable, that he did a thing which was wrong 
and unlawful in itſelf, and which could iſſue in the deſtruction 
of his neighbour. It is an example of this, if without pro- 
| vocation a perſon ſtrike a fingle blow with the hand, and 
it lights unluckily and kills; or if he violently: joſtle or 
_ puſh a perſon aſide, whereby he flips a foot, and breaks his 
neck in the fall, or has his ſkull fractured, and dies. We 
ſhall find, in ſpeaking of culpable homicide, that we have 
allo many e of puniſhment, more or leſs, inflicted 


Nn z e e 


what it 18. 


= 
«> 
— — — — — 


4 


— 


I 


. 
- 
n EARS. c W 
- JW. ; IF; 28 - TS EE SEA | En Ps Sa 


— 


— — 
2 EW» es 


284 


CHAP. VI. 


Caſual Homi- | 
cide, Limitation 
of, 


| Dec. 21. 1795. 


Caſual Homi- 
cide, Limitation 


of, 


or OFFENCES 


in caſes of this deſcription, according to the degree of the ; 
Ione: | 


In both theſe ſituations, there is a purpoſe of ſome _ 
ſort of harm to the perſon who actually ſuffers. But 
the ſame holds equally good, if the homicide is done in 
proſecution, generally, of any wrong and unlawful act, 
though without malice to an individual. As if a perſon 
fires a gun, loaded with powder only, in the ſtreets of a 
town, and the gun burſts, and a paſſenger is killed; or if a 
piece of metal or other hard ſubſtance, has jones and 


' accidentally been put into the gun in loading, and death | 
enſues ; for the firing. of a gun in ſuch a fituation is abſo- 


lately wrong and unlawful. This laſt was the allegation 
made in the caſe of James Niven, who had killed by firing 
his piece, loaded (as he {aid accidentally) with a bit of iron, 
in a ſtreet of common pallage, and at a time when ſeveral 
perſons were near him, and in ſight. The Court were una- 
nimouſly of opinion, that even upon his own ſtate of the 
caſe, he would ſtill be guilty of culpable homicide. But 
the] jury acquitted him of the Whole charge „ 


er of all, ſome ens 1 dos though the Naughter 
happen in the performance even of a lawful act, if there be 
culpable heedleſſneſs and indiſcretion, or a want of the due 
caution and circumſpection, in the way of doing the thing. 
As if a man leave his fowling- piece loaded, and afterwards 


kill in trying the lock, having forgot the condition in which 5 


he left it. Or if in driving ny carriage through the Areets | 
of 


2 This caſe is 3 1 in p. 6. as tried 3 in b March ang | Note of | | 
* — of the Judges? in this caſe are ages in 2 the Me £8 


[1 


| ofa a town, the dit quit - his te and hiv run off with the HOMICIDE. 


carriage, and a paſſenger is killed. Or if workmen upon 
a building by the ſide of a highway, throw down rubbiſh 
without timely warning to the paſſenger, that he may 
avoid the danger. In all theſe caſes, there is a want of 
that attention, and due regard to the ſafety of one's neigh- 
bour, which juſtly makes one anſwerable for the conſequen- 
ces, and puniſhable to that extent which may ſerve to cor- 


| e ſo faulty a habit of mind, either in one's ſelf or in 
others. Hereunto muſt be referred that judgment of rele- 


vancy, as for culpable homicide, which was given at Stir- 
ling in April 1789, in the caſe of one Henderſon, who being at 
a wedding, and having fired a piſtol by the ſide of the high- 

way, to ſalute the couple as they paſſed, happened to kill 
one of the party with the wadding only. The thing it- 
ſelf could hardly be ſaid to be unlawful, being uſual on 


1 ſuch occaſions; but the pannel was blameable in having fired 


ſo near, and with that poſition of his arms which Was at- 
tended with danger to his neighbour. 


Tun may farther be illuſtrated by one ſituation more, 


though not as yet tried in any of our Courts; that of a quack, 
or ignorant and unlicenſed practitioner of medicine, who raſh- 
ly adminiſters powerful and improper drugs, or in exceſſive and 
_ unuſual doſes, or one drug by miſtake for another; ſo that his. 
patient dies. It may, and I believe it will be very difficult to 
find a caſe fo circumſtanced, as to be open to the application 
of ſuch a cenſure. Yet it cannot be denied, that there is a. 


5 ö high wrong, and criminal indiſcretion in the conduct of ſuch 


a one, who knowingly puts his neighbour to hazard, though: 
in ſome meaſure with his own conſent, by the viſe of ſuch. 


extraordinary preſcriptions as may poſſibly kill, or by fur- 
niſhing * without the due alk to diſtinguiſh be- 


tween 
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CHAP. VI. 


t 
N 22 


Caſes of | caſual 


Homicide. 


Caſes of caſual 


| Homicide. 


June 24. 1673. 


1 > j" QF- OFFENCES: 


tween the different kinds. But this I only offer as a doubt | 
of my own. | | 


| ier theſe conſiderations ſeems to be, that it is 


only then a proper caſual homicide, when a perſon uninten- 
tionally kills, who is lawfully employed, and neither has a 
purpoſe of bodily harm to any one, nor has failed in the due 


degree of care for preventing danger to his neighbour. Un- 
der this rule falls the caſe of Samuel Hale, a ſoldier, indict- 
ed in December 1726, for the murder of his fellow ſoldier 


Rochford . It was pleaded for this man, that the deceaſed 


having his muſquet i in his hand, which, unknown to the pan- 


nel, was loaded, it diſcharged in the courſe of ſome ſport 
or foolery that was going on between them. The Court ſu- 


ſtained the defence; and it was fully proved, along with 
this circumſtance in favour of the pannel, that while the 
deceaſed was lying in the pannel's arms upon his death- 


bed, he ſaid, © That he verily believed that Samuel Hale 


knew not that the piece was loaded, and that he freely 

« forgave him, and then ſtretched out his hand and kiſſed 
* Hale, and ſaid he believed he meant him no harm.” The 
jury, in conſequence, found a verdict of not guilty. = 


Troven the iſſue was different, the like exception had been 
found relevant in the older caſe of John Nicolſon 2, who 
alleged that his piece diſcharged and Kullen! in the courſe of a 

i ſtruggle, 


1 ©. Suſtain the indidtment . to infer FR pains Ubelled; but futain the 5 
« defence of caſual homicide, Proponed 1 the pannel, and remit,” Oc. De: x 
366 85 20. N S's 


2 46 Finds both the jlibel and 8 relevant, and remits the muy to the 
* 6 of an aſſize — both,” bay 
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ſtruggle, in which the deceaſed was the 2 0 and had in- HOMICIDE. 
vaded his perſon. A more extraordinary caſe, and which en. 

—_ favourably for the pannel, was that of John Leper. This Nov. 13. 1682. 
man, in his duty as town-officer, had apprehended a perſon _ 5 
and carried him priſoner to the caſtle of Straven. On en- Fj 
tering that building, which in ſome parts was waſte and | | 
ruinous, the priſoner had haſtily run up ſtairs before the _ 
pannel, who warned him of his danger, and was following 7 
him with a candle to conduct him to his place of cuſtody ; 0 
and in conſequence, having miſtaken the way, and paſſed 15 9 
through a door which opened from the ſtair- caſe, the priſoner 
A fell down from thence into a paved hall or court-yard, to the 7 
depth of more than twenty feet, and was killed. The { 
f 


Court found this defence relevant x, and the man was ac- 
gquitted. Notice may alſo be taken of the caſe of William of 
| Bathgate, who being indicted for the murder of Andrew Jan. 23. 1710. 1 
Wood, by throwing him to the ground and beating him,” - _ 9 
had this defence ſuſtained to him, that the fall happened in 
the courſe of a wreſtling bout for ſport, and was only in- 
jurious to the deceaſed, ien to iis provacus e 
| condition? 2, | | 
Tram | = 


e 
— = 


| 2 Interlocutor, © Suſtains the defences proponed for the pannel, vi. that the 
«4 (defundt being carried to the Caſtle of Straven as priſoner, he went up ftairs be- 
fore the candle and the pannel, and that he was advertiſed before he came to. 
A the firſt door to beware of himſelf becauſe of danger, and that notwithſtanding 
he went up the ſtair and caſually fell over the ſecond door of the ſtair, rele- 
4 vant to elide the dittay.” 


\ % 
OD OE ne ER , Pair FL IE 3s 


. — — 
— I 2 1 0 7X — WER 
8 — 


2 ( The Lords find the libel, as Ubelled, only reliviaie to infer « an arbitrary pu- 
niſhment; and ſuſtained the defence proponed for the pannel, v/z. that the 
throwing down libelled was only a wreſtling out of no malice or ill defign,. | 

but only for diverſion, and that previouſly thereto the defunct was valetudinary; FR 
and ſickly, and in a habit of ſpitting blood, relevant to elide the libel.” 
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CHAP. VI. 
fl 
micide, what it 


Caſe of Judge 
giving Doom to 


die. 


What if the 
Judge err. 


Juſtifiable Ho- 


or OFFENCES 


Wen caſes may ſerve as illustrations of the nature „ of 
caſual homicide ; that which happens without the act of the 
killer's will. Next of that ſort of homicide, which though 
intended, is juſtifiable ; and of which the deſcription ſeems 
to be, that it is committed in the neceſſary proſecution of 


; that which the killer hath a right and 1s bound to do. ; 


1. Tus is the ſituation of the Jud ge, who pronounces the 5 
ſentence of the law on the malefactor, in purſuance of his 
conviction of a capital offence, and of the proper officers, 


Who ſee that ſentence duly put to execution. For the per- 


ſons who officiate in either of theſe capacities, have no 

choice nor will upon the matter, but are the mere organs 
of the law, whoſe command they are neceſſitated to obey. 
To enjoy the full benefit of this indemnity, the Judge muſt 


however be ſuch, whoſe office gives him cognizance of the 5 


offence which he has tried; and he muſt have proceeded i in 
the exerciſe of his powers, according to the known rules 


of law, and the ſettled order of his Court. A Sheriff, there- 


fore, who ſhould condemn to death for rape or fire-raiſing ; 
or any inferior judge who ſhould preſume to hold proceſs 
for treaſon ; or any judge who ſhould try for witchcraft, or 
ſhould try for any capital offence without a jury; would, in 


caſe of execution of his ſentence, (if ſuch a thing could 


happen), be guilty of a murder, ſo much the more blame- 
able only as proceeding under colour and form of law. 


The ſame would be his peril, who ſhould try and condemn. | 


for felony as Juſtice of the Peace, on the notion of his 
name being in the commiſſion, when in truth it is not there, 
nor had ever been. That theſe perſons have acted conſcien- 
tiouſly, and in the belief of their reſpective powers, is a plea, 


Gow available ſoever in matters of patrimonia damage), 
which 


AGAINST THE PERSON. 


which though it ſhould even be true, the law cannot coun- 
|  tenance or pay regard to. The miſtake was groſs and pal- 
pable; the occaſion called for the higheſt circumſpec- 
tion; and he ſhall therefore be judged as if he had witting- 
ly and maliciouſly compaſſed the death of the perſon who 
has fallen a victim to his ignorance or precipitation. With 
all this, it is not however to be underſtood, that every error 
of the judge with reſpect to the extent, or even the ſubſiſt- 
ance of his commiſſion, is equally inexcuſable, and puts him 
in the ſame hazard of his life. But vith reſpect to ſitua- 
tions of this character, which muſt always be rare, and 
the preciſe bounds of the allowance which the law will 


or ought to have of ſuch irregularities; I ſhall not un- 


dertake the arduous taſk of conducting the reader through 
ſo difficult, and hitherto unexplored a path, or of ſupplying 
from my own lights, the defect of our records, which fur- 


289 


HOMICIDE. 


niſh no materials towards the deciſion of controverſies of 


ſo delicate a kind. 


Wuar is true of the magiſtrate in the ordinary caſe, 
is no leſs ſo of the officer employed to execute the ſentence; 
who, to have the protection of the law, muſt be the proper 
officer, to whom the execution of that ſentence belongs, and 


has been committed. A mob, for inſtance, who. break into 


the goal, and carry forth the capital convict and put him 
to death, are guilty of no lower crime than murder; though 
to ſave appearances, (but which only ſerves to make the 


abuſe the more remarkable) they proceed in this ſcheme of 


vengeance on the very day, and in the manner mentioned 
in the doom. For in their hands it is not at all an execu- 
tion of ſentence, but an act of malicious and outrageous 
. 1 Oo. revenge 


Caſe of Officers 
executing capi- 


tal Sentence. 
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CHAP. VI. revenge on the a sl. as well as an open contempt „ 
1 the magiſtrate, and of the eſtabliſhed order of juſtice. 


'2 
TH 
. 

ra 


2 A FarTHER, and which is not ſo ſtrong a caſe: If the warrant 
by a wrong Per- Of execution is addreſſed to the magiſtrates of a burgh, and 
N they decline to execute the duty; how wrong and how pre- 
judicial ſoever ſuch conduct on their part, ſtill no private per- 
ſon, nor even any other magiſtrate of that place or neigh- 
bourhood, ſuch, as a Juſtice of the Peace, or the Sheriff of 
the county, can without his own peril interpoſe, to take the 
duty of execution on himſelf. Nay, it may even be main 
| | tained to fall within the ſame rule, though the ſentence be 
| | executed at the proper time and place, and by the ordinary 
magiſtrate to whom in common courſe the dead warrant falls 
to be directed; if he proceed therein on fight only of the 
books of adjournal, or on report of the clerk of Court, or on 
common fame and notoriety, without ſuch warrant actually 


. | | made out and delivered to him. For this is a duty of that 
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* nature, which to be juſtiſied in performing, a perſon muſt 
4 be neceſſitated to undertake; fo that he ſhall not be held 
. free of malice, if he is forward to offer himſelf to it, or 
* ſtep out of the ordinary courſe of form and buſineſs, to 
1 intermeddle with or enquire about it. Somewhat a-kin to 
4 this, and to be judged in the ſame manner, is the caſe of a 
5 . magiſtrate, who proceeds of his own knowledge, and without 
= a new warrant from the proper Court, to execute a convict 
4 who has eſcaped from goal, and is not recovered till after 
JF the day appointed for his execution ; though certainly if 
5 | the magiſtrate appear to have acted conſcientiouſly, and in 
A = the thorough belief of his powers, his caſe may be a ä 
- object of the ae of the royal mercy. | 

. 55 Ix 
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In conducting the execution, the magiſtrate is in like 
manner to be guided by the terms of the ſentence, and war- 
rant in purſuance thereof to him addreſſed. That is to ſay, 
any material and unneceſſary variation from the warrant 
ſhall bring the caſe to be the ſame, as if the ſufferer had not 


| been under ſentence of death. Thus if the magiſtrate ſhall 


burn a convict, whoſe, ſentence is to be hanged upon a gib- 
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bet; or, inſtead of a public execution, if he have him ſtrang- 


led privately in goal ; or if he negligently let the day of 
execution paſs, and think to make amends by executing the 
convict on ſome later day; it ſeems clearly to be ſuch a ho- 
micide, for which the offender ſhall be anſwerable with his 
own life: ſeeing in all theſe inſtances there is a wilful va- 


riation in matters which are conditions of the ſentence, 


and that his conduct herein ſhows a degree of malus animus, 

or criminal contempt and diſregard, more or leſs, with re- 

ſpect to the unfortunate object of his unwarrantable pro- 
ceedings. | . 


Ił is no let neceſſary to remark on the other ſide, chat this 
5 rigour is only ſuitable to the ordinary caſe; where, if atten- 


"IF tive, and in the due diſpoſition of mind, the magiſtrate has it 


in his power to proceed according to the letter of his war- 
rant. Where this is not ſo, and the obſtacle is owing to the 
fault of others, not to that of the magiſtrate himſelf, it were 


againſt all reaſon to judge him by the ſame rules. Thus 


our ſentence of death, by ordinary ſtyle, directs the convict 


do be hanged upon a gibbet by the hands of the common execu- 
 tioner, between the hours of two and four. But if the com- 


mon executioner ſhall die, or run away, or refuſe the duty 
| vhen the day comes, and if the magiſtrate ſhall carry the 


EE into effect by the hands of any other perſon, or 
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even by his own hands, if he can find no one to undertake 
the office, is it to be thought that he is therefore guilty of 
murder ; or is he not rather commendable for thus hinder- 
ing the ſentence of the law to be diſappointed, which if delay- 
ed to be fulfilled for ſo trivial a reaſon, could not afterwards 
be at all put in execution? Or if a mob riſe and pull down 


the gibbet, and the judgment ſhall in conſequence. be car- 


ried into effect upon a tree, ſign-poſt, or the like, as nigh as 
can be found to the ordinary place of execution, and with 
as near regard as the circumſtances of the caſe allow to the 
terms of the ſentence ; or if the multitude ſhall reſcue the 
criminal, and keep him for a time in their own hands, ſo 
that the preciſe hour has paſſed before the laſt ſtep of exe- 
cution ; it ſeems that either this is no crime at all, (being 


done under the firm impreſſion of right and duty), or at the 


worſt it is a miſdemeanour or irregularity, of a nature quite 


remote from the crime of homicide, and to which ſome 


very moderate cenſure only c can be applied. 


2. NexTin degree to theſe, which are of the higheſt ne- 
ceſſity of any, is the caſe of that homicide which is com- 
mitted by a magiſtrate, or on his order, in ſuppreſſi ion of 
a riotous aſſembly. Now, with reſpect to this matter, which 
ſhall be conſidered more at large under the head of riot, it 


is in this place only neceſſary to obſerve, that to maintain 
the King's peace, and diſperſe tumultuous convocations, and 


arreſt the delinquents, is an undoubted and important part of 


the duty of every magiſtrate within his bounds; and ſuch, 


which if any one ſhall altogether decline, or be ſlack and 
flow to perform, he ſhall not ſtand acquitted of the public 
truſt which is repoſed i in him. If, therefore, in his lawful 
and laudable exertions towards this end, he ſhall be oppoſed 
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or r reſiſted by the offenders, who will not deſiſt, nor diſperſe, 
nor ſuffer themſelves to be apprehended, but make head 
_ againſt the magiſtrate and his poſe, and violently moleſt 
and hinder him therein, certainly he may make good his 
. purpoſe by force, and at the hazard of their lives; ſo he do 
not employ ſuch means unneceſſarily, nor before the Proper 
| ſeaſon. This is the clear doctrinę of the common law, 


founded in reaſon and neceſſity, and without which the ends 


of government cannot be anſwered, and to which, accord- 
ing to all authorities , the declaration of the riot-· act makes 
no addition; farther than as it raiſes the bare continuance 
of the riotous aſſembly for a certain ſpace into a capital fe- 
lony, and thus determines a particular ſeaſon, after which 
the rioters are more inexcuſable, and the magiſtrate ſhall be 
more to blame, if he ſuffer the diſorder to continue, In 
like manner, though the time limited in that ſtatute be not 
expired, or though proclamation have not been made as. 
there directed; yet if the multitude proceed to outrageous 


acts of violence againſt property or perſon, here allo is the, 


magiſtrate not only entitled, but obliged to interpoſe in aid 
and protection of the individual, and to repel this unlawful 


> force with force, without conſideration of the conſequence 


to the invaders. For this too was always the common law, 
and can never be conſtrued to be taken away by thoſe new 


proviſions which have been made for the more effectual ſup- 
preſſion of tumults, and in enlargement of the ordinary 
powers of the magiſtrate, | The incidents of this ſort which, 
have happened in Scotland, have. been attended with ſuch 
decifive circumſtances in fayour of the magiſtrate, as has 


hindered 


EU See Hale, vol. x. p. 53- 293- 49563 Hawkins vol. x. c. 28. No. 14. e. 65. 
No. 12, I p. * No. $3 — b. 4. c. 14. P. 179 180. 
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hindered them to be wade, in any e one e inſtance, the lubjeat 
of vio againft him. A | | 


3. NExT of pile committed by the officers of ju- 


tice, or their aſſiſtants, who are employed in the Tearching 


for and taking, conveying, or ſure-keeping of perſons char- 
ged with crimes. Upon this important article the doctrine 
of the law of England, ſeems by the concurrence of all au- 
thorities to be ſettled thus: T hat the felon who reſiſts the 
officers of juſtice having warrant, or called by hue and 
cry againſt him by name, to hinder their taking him, or who 


being taken aſſaults them, or the goaler who keeps him, to 


make his eſcape, may lawfully be killed; nay that the ſame 
is even true of the felon who flies from execution of the 
criminal proceſs, if he cannot be taken alive. This too ſhall 
equally be the rule, though the perſon againft whom the 
warrant is, ſhould truly be an innocent man; for he ought 
to yield himſelf to the juſtice of his country, and anſwer | 
to the charge that is on record againſt him. Nor do I find 
that in this matter any diſtinction is taken from the ſort of 


weapon, mortal or not mortal, with which the reſiſtance or 


aſſault is made; but only the juſt and ſalutary caution is 


added, that the ſlaughter be neceſlary to the taking or re- 


covering of the perſon. In judging however of this neceſ- 
ſity, it is not to be underſtood that the officer of juſtice, 
like a private man, is obliged to give back on the aſſault 
or reſiſtance : on the contrary, his commiſſion Juſtifies him 


in continually aero to forward to his Oo” 1. . 
: THESE 


1 Hale, vol. i. p. 481. 490. Foſter, p. 27%, 27h 272, 518. Hawkins, P- 7 2 


71. Blackſt. b. 4. c. 14. No. 2. 
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TuxsgE . . to be tad in reaſon' and found” 


policy; in as nuch as they tend to the preventing of broils, 
and to exalt the authority of the law, as well as to protect 
the perſons of.its miniſters, and to inſure the courſe of cri- 
minal juſtice, But that the practice of Scotland ſhall in all 
points be governed by the ſame conſiderations ; and, in par- 
ticular, that it ſhall make the fame allowance in the caſe of 
the felon barely flying from the warrant that is out againſt 
him; or in general, that our law has in this article attained 
to the ſame maturity as that of England, cannot perhaps, 

upon the ſtate of our records, be affirmed. Such precedents as 
they afford, are however, upon that fide of the queſtion. 
One is the caſe of John Gilleſpie and others, who were in- 
dicted for the murder of Major Menzies. The pannels were 
private perſons, diſpatched on a verbal order of the magiſ- 
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trates of Glaſgow, in purſuit of Menzies, who a few hours | 
: before had committed a murder, and had fled. Having 
found him, they fired at and killed him, on his refuſal to 


ſurrender, and preparation to reſiſt them with a drawn ſword . 


in his hand; but before he had made a paſs. or thruſt at 

any of the party. The Court found the defence relevant; ; 
and the pannels had a verdidt i in their favour. 

In this es. the 8 was with a mortal weapon, 
and by a perſon who was charged with a capital offence. 
But it is ſcarcely to be thought that there is room for any 


L ſettled diſtinction in law, to be taken from theſe, the aggra- 


rating circumſtances of the ſituation. That which in any 
_ caſe of reſiſtance to a criminal warrant juſtifies the homi- 
cide, i is the attempt, with probable ſucceſs, to diſappoint the 
courſe of public juſtice, and the contemptuous defiance of 


| the powers of the ſtate in this MER and intereſting part of 


e 


Maclaurin, 
No. 8. 


Homicide on 
Reſiſtance of 
criminal War- 


rant. 


/ 


2g6 


CHAP. VI. 


1 


OF OFFENCES 


: public order. The neceſſity which the officer hath lain un- 


der to kill, is therefore, in every inſtance, to be judged of on 
the whole circumſtances of the ſituation; and to allow his 


privilege in regard only to criminals of the higheſt degree, 


would be a pernicious, and indeed impracticable diſtinction, 
which would vilify, as well the law and the magiſtrate, as 
the perſon and commiſſion of the officer, with the-very per- 
ſons whom they are employed to overawe. | 
Tux caſe of Samuel Burch, tried in July 1748, ſeeths here 


to be in point. This man was a ſergeant in the recruiting 
ſervice at Lanark. Where, happening to have a quarrel 


with one Ramage, an inhabitant of the place, the matter 
was carried before the magiſtrate of the burgh, who found 
Ramage in the wrong, and partly for that reaſon, but more 


on account of contempt of himſelf in the cotirfe of the en- 


quiry, gave warrant to commit him. A multitude aſſembled 
to reſcue Ramage; ; and Burch with his party, was ordered to 
aſſiſt in conveying him to gaol. In the courſe of carrying 


him thither, and upon the ſteps i in front of the goal, the par- 
ty were aſſaulted, Numbers of people preſſed upon them, 


and the ſoldiers were ſtruck with ſtaves by Ramage as 
well as others; ſtones alſo were thrown. at them, and at 
length, a drummer was pulled down the ſteps by the hair, 


to the ground; whereupon Burch drew his fword, and 


by threats and feigned paſſes, diſengaged his party for a 


time. The attack was, however, renewed in the fame fa- 


ſhion ; fome of the aſfailants, who had got higher upon the 
ſteps puſhing him down, while others, who were below, 


preſſed him the other way. In this ſituation, after ſtriking 
certain of them with the flat of his ſword, he at length made 
a thruſt at one Aitken and killed him. This was the amount 
of the proof: upon which the J found it proved, that 


what 
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| what he die; “ was IN ſelf- defence, and in the execution of 
< his office.“ The ſtrength of his plea lay, however, in the 
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_ circumſtance of duty. For otherwiſe the danger of his per- 


ſom was hardly to be reckoned of that imminent and preſ- 
ſing kind, which would have made a caſe of pure ſelf-de- 
fence to an individual, invaded in his ordinary buſineſs. 
* mel was diſmiſſed from the bar. | N11 


Ti kigh eee of the offices and his party, wh are 
employed, in the taking or conveying of a criminal, is al- 

ways to be received under the proviſion that he is bearer of 
a a lawful warrant; granted by one who has cogniſance of 
that matter, allowable to be iffned on that occaſion, and 
_ proceeded with by the officer and his party in due and 
_ reaſonable manner. In any of which points, if there be 
a plain and groſs irregularity z as if the warrant is not 
ſigned, or is ſigned by one who is not a magiſtrate for that 
diſtrict, or does not bear the offender's name, or if the 
officer has it not upon him at the time, or goes out of his 
bounds to execute it, or lays hold of a wrong perſon, or 
breaks up the door of a houſe in the night without demand 


Maclaurin, 


No. 54. 


What if the eri - 
minal Warrant 


be wrong. 


of entry, or notice given of the warrant: In all theſe caſes, 


being no longer within the rule of his duty, he forfeits the 

privilege of his office in this particular, and cannot be 

fully Juſtiſed for any ſlaughter which enſues. Though, 

whether in every caſe: of this deſcription his guilt ſhall 

amount to murder, or ſometimes only to ſome lower ſort of 

| homicide, is a ſeparate and more diMoule queſtion ; of 
which 3 in its en 1 | 


iy Gn bins to be che more e reaſtnable ſentiment, 
5 that the officer hall loſe his privilege in the caſe only of „ron 
* P | rk - 


What if the 
— be 


PSS 


= 
EEEES GERT ITE ——— 


— — 


— — 
— 


f 


298 


CHAP. VI. 


OF OFFENCES 


ſuch vices, Sib are in hs: maticlints frame and texture 


of the warrant ; and that he is not affected by thoſe more 


remote and extrinſic, and to him unknown and unſearchable 
irregularities, which have happened in the way of applying | 
for the warrant, or in the proceedings which have been the 


grounds of obtaining it. A ſheriff.officer kills upon re- 
ſiſtance by a criminal, againſt whom there is an Engliſh 


warrant, which the Sheriff has indorſed, in compliance with 
the ſtatute in that behalf. It is afterwards found, that the 
firſt warrant was not obtained in the due courſe of the law 
of England. Nevertheleſs, the Sheriff and his officer ſhall 
have a clear defence, being neither of them bound to know, 
nor entitled to enquire concerning the forms of iſſuing an 
Engliſh warrant ; but the one neceſſitated to obey the com- 
mand of his ſuperior, as the other is to comply with the re- 
quiſition of the law, upon proof made to him of the verity 
of the warrant, after the manner appointed by the ſtatute. 
Or put the caſe, that the magiſtrate 1 is impoſed on by calum- 
nious information, or, which is more unfavourable, . that 
without any proper charge or information lodged with him, 


he on his own ſuſpicion, raſhly, or even maliciouſly, iſſues 
Warrant againſt ſuch a one by name, as accuſed of a high 


crime. This will not hinder the killing of him to be law- 


ful, if he violently reſiſt; for the officer 'ean do no other 


than obey the order of the magiſtrate and it is therefore 
the duty of the party to ſubmit to him en and ſeek his 
remedy i in courſe of law. 
Ox all occaſions where the officer would be  jutified ; in 
killing the felon himſelf on his refiſtance, he ſhall equally 
be juſtified in killing thoſe, (as in the caſe of Burch), who 


wilfully take part with the criminal, and by force obſtruct 


and ſtay him in his purſuit. And what f is true of rhe mini- 
13 | | ſters | 


AGAINST, THE PERSON. 


fters of the law themſelves, ſeems. to be no leſs ſo of their 
concurrents, lawfully, commanded to aſſiſt them; ſo they 


may. be known for ſuch to the party reſiſting, and are not 


_ chargeable with any precipitation: or excels in their pro- 
coding | M 5 | | 


Fl 
4 
1 


5 Tones the caſe of proceſs or diligence of a civil 
nature; there are plain and fufficient reaſons why the officer 
| ſhould not be allowed ſo broad a privilege, as for the execu- 
tion of criminal warrants, wherein not only is the public in- 
tereſt concerned, but the party is under higher temptation to 
withdraw himſelf from the law. In England therefore, 
the rule with regard to any pure civil proceſs, or proceſs 
on account of treſpaſs is, that the party cannot be killed in 
flying from it, but on his reſiſtance of it only *. The 
doubt with us will not be, whether to go farther for pro- 

tection of the officer, but whether we will go ſo far, and hold 

a meſſenger to be juſtifiable for ſuch laughter, as he neceſ- 


 farily doth towards the execution of a poinding, caption, 


or other civil diligence to apprehend. The following ſeem 
to be the chief precedents upon this matter, though perhaps 
neither ſo numerous, nor ſo concluſive, as might be wiſhed 
in fo intereſting an article of the law. 


- 1 | firſt is the _ of "Jamey Gordon, meſſenger, and 
eleven others his aſſiſtants, indicted for the murder of Alex- 
ander Jack, whom they had ſhot in the execution of two 
captions againſt him, one of which appears to have been 
_ a. caption of lawborrows. > Their defence was twofold. 
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75 The —_— of their lives; having been invaded with 
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CHAP. VI. mortal weapons, fired upon, and purfued from place to 
place under night by a hoſt of people. 24ly, Execution of 
their duty ©; which laſt was ſuftained in theſe terms: Su- 
« ſtain the defence for James Gordon, meſſenger, and his 
*« affi feants, (except as to the ſaid Mr Robert Keith of Len- 
“ tuſh, in as far allenarly as concerns the arbitrary puniſh- f 
© ment underwritten), in execution of the caption produced, in 
“ thir terms, vix. that the ſaid James Gordon, meſſenger, 
having his blaſon diſplayed, was by force of arms hinder- 
« ed to enter the houfe of Longmay by the perſons within 
„that houſe, and that they did threaten and menace the 
« perſon of the meſſenger, and his aſſiſtants, in the terms 
< libelled, or by words to that purpoſe and effect; and that 
2 My" nes bob aro or one or other of the e com- 
* £140, 8 * Plained 


| | | r The pannel maintains his defence of deforcement to be 8 4 1 the 
=: * pannel coming to execute a caption, he was authoriſed by their Majeſties au- 
** thority, and being attacked in the execution, was thereby warranted to keep 
« his poſt and defend againſt aggreſſors; and his being ſo warranted, did allow to 
« him and his party a greater latitude of defence, eſpecially when aggreſſed un- 
« der cloud of night by armed men, who actually firſt ſhot, than if he had been 
« firſt ſtated in the caſe of preciſe ſelf-defence, tanguam quilibet. And to al- 
lege that the meſſenger finding oppoſition or reſiſtance at the houſe, ſhould 
© only have broke His wand, and proteſted, and then might have inſiſted for his 
deforcement, as a diſtin& crime puniſhable by confiſcation, it is gratis dium 5 
« and the meſſenger was in optima fide to ſtay and wait his time for _—_—_ Ce 
„open doors, conform to the warrant of the letters.” 
The purſuer anſwered, ** That the defence founded on 8 is noways 
: 4 relevant, ſeeing by our law deforcement is ane diſtin& crime, and puniſhed 
3 « with a diſtin& puniſhment, via. by confiſcation of moveables, and by coming 
« into the King's will as to their lives. And therefore, although they had been 
« deforced, which is poſitively denied; yet all that in law could have been done 
| « is, that the meſſenger thould have broke his wand of peace, and proteſted for 
5 * remeid of law; and therefore deforcement is noways relevant, unleſs that the 5 
meſſenger and his affiitants had. been 7 in 12 vite, and could not in : 


— have eſcaped.” | # e 
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wy” plained upon, did threaten to raiſe the country, with the HOMICIDE. 
e expreſſions libelled, or words to that purpoſe, and that | 
« ſhortly [thereafter the country did riſe and beſet and ſur- 
“ round the meſſenger and his aſſiſtants, either in the/houſe 
s or without the houſe, the ſaid country people being arm- 
ed with ſwords, guns, or invaſive weapons, and that be- 
4 fore the committing of the ſlaughter; ; relevant to elide the 
«libel /impliciter quoad the meſſenger and his aſſi ants ; Len- 
« tuſh excepted as above.” This profecution was deſerted 
| by warrant from the TRE Council i in . 1691. 


"2s he Goh” year, William Fife, meſſenger in Paiſley, and Homicide on re- 
10 aſſiſtants, were indicted for the murder of Andrew Wil- Hot. 1 : 
ſeon, an infirm old man, who had come forth in order to June 29. & 3 
reſcue his/ſon-in-law, one Peoch, their priſoner, taken upon 69 . 
\ caption r. This interlocutor was given on the defence and 
reply : © As alſo, finds the defence, that- William Fife, 
— 45 mee and che other two panels, his 5 kate had 
IGOR] N ET WTR Peoch 


1 In one place he pleads, That however the 3 in our ſta- 
4 tutes, of breaking the wand of peace, may have been thought ſuitable by che 
| _ + Legiſlature to that kind of deforcement that is earried on without invading, 
1 the meſſenger with weapons offenſive; yet it is not to be ſuppoſed that the 
meaning of the law would be beyond the expreſſion of it, to preclude the Go- 
vernment and its miniſters from the benefit of thoſe remedies, which by the 
; principles and practiques of all laws and nations of the world, is competent 
© upon a violent invading of authority in the perſon of the ane who, as 
s executor of the law, is the life of it.“ 
In another place thus: That the authority of the Government being the 
only thing in danger by ſuch an attack upon a meſſenger, the law warrants his 
4 reſiſting ſuch oppoſition in manner alleged for him, albeit his own perſon were 
in no danger, otherways the power that the meſſenger is entruſted with would 
put him in no ſpecial caſe from the reſt of the lieges ; to whom, de jure com- 
uni, the allegeance of ſelf-defence is always competent, albeit they have nei- 
« * ther Ga nor e to protect them. | | 
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% Peoch "OY priſoner, by an execute caption, and that _ | 
« defunct did by violence offer to reſcue him, and did ac- 


< tually draw a daiger upon William Fife, the pannel, in- 


6 vading him therewith, relevant to elide the libel /impli- 
& giter. ' It was found relevant to elide this defence, that 
the meſſenger killed the deceaſed at a time when he was 
reſcuing his ſon-in-law from a maſtiff, which had thrown 
him to the ground. It appeared in evidence, that Fife had 


ſeverely wounded Wilſon with a ſword, on his firſt coming 


to the ſpot and ſhowing a diſpoſition, to reſiſt, and before 
his drawing of the dagger. His defence was found not 
proved, . he had ſentence of Senths 


43011 | 
Taz next le; is that of 8 and ae tried is in 4 


17573 which had a more fortunate iſſue for the pannels, 


The matter which gave occaſion to the ſlaughter, was a 


- warrant iſſued by the Juſtices of the Peace for Eaſt Lothian, 
to apprehend and bring before them one George Wood, a 


looſe fellow, and a notorious poacher, with a view to his 


being ſent off as a ſoldier, under authority of a ſtatute _ 


of the time. The man was known to be of a hardy and 


_ deſperate nature, and the conſtable took aſſiſtance of ſol- 


diers to his houſe. Where, when they had arrived, and had 
notified their errand to him, poſted as they were upon the 


L ſteps and threſhold, he anſwered by diſcharging a fowling- 


piece, loaded with ball, through the door. The ſoldiers 


now loaded their pieces at the conſtable's command, and 
ſtanding aſide from the door and the ſteps, they fired 
into the houſe; one of which ſhots. taking an oblique di- 
rection, killed the man, ſtanding in his ſhirt, upon the 
hearth, in his own apartment. The pannels farther prov- 
ed, that Wood had formed the reſolution not to be ta- 

| | VVV | ken 
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ken alive, and kept ſeveral pieces ready loaded in the houſe. 


There was no ſpecial interlocutor of the Court upon the de- 
fence, (for before this time the practice had ceaſed of pro- 

nouncing any ſuch); but the jury thought favourably of the 
caſe, and found a verdict for the pannels. | 
A $PECIAL relevancy' had been found in a SSRN? Bo 
very ſimilar caſe, that of the Maſter of Elphinſton; where 
the party reſiſter did indeed ſurvive the injury, but received 
three wounds with a ſword, of which he lingered for a time, 
in great danger of his life. The Maſter of Elphinſton was 
an officer in the ſervice of the King, and had accompanied 
a conſtable to the houſe of one Dick, to take him on a war- 
rant from the Juſtices, as a proper perſon to be comprehend- 
ed under the ftatute, for a ſoldier. The perſons within re- 
_ fuſed admittance, and fired on the party from the houſe ; 
whereupon the party broke in, and Dick' was ſeverely wound- 


ed. © The Lords find the libel againſt the Maſter of El. 


« phinſton as libelled, relevant to infer an arbitrary puniſh- 
e ment; and fuſtained the defence proponed for the Maſter, 
that what he did was in aſſiſtance of the conſtable, to be 
aiding to him at that time in execution of his office, com- 


8 


emitted to him by the act 7mo Anne, anent recruiting his. 


* Majeſty's forces, Sc. or ſeparatim, that what he did was 
in ſelf-defence, relevant to elide the libel, and repelled 
„the other defences and replies.” The jury found the li- 
= bel not proved, and the JO was aſſvilzied. 


Ves it is te be 'obfervell of all these eiſch that it is fome- 
thing more ample than the common plea of ſelf-defence, 


that is ſuſtained to abſolve the pannels ; neither does any of 
the interlocutors make uſe of that term, nor require the peri- 


culum vile to exculpate. To have the benefit of ſelf-defence, | 
| | . | the- 
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CHAP. VI. 


A, FOB OFFENCES 


the 3 muſt be able to ſay that he has eaten FINE the 
invader, and avoided the aſſault, as far as with ſafety to 
himſelf he could; and that it was only out of neceſlity he 


killed, when he was otherwiſe in imminent and inſtant dan- 


ger of his life. Now in no one of theſe caſes is it alleged 
for the pannel that he at alt yielded or gave back ; and in any 
one of them, and more eſpecially in the two laſt, where a 
locked door was between the hoſtile parties, he might at once 
have put his perſon in ſecurity, by abandoning the objec of 
his warrant, on the threats and preparation of reſiſtance. 
It is indeed evident, that to apply the common rule of ſelf- 
defence in this department, and confine the officers of the 
law to the ſame narrow path as ordinary men, would put 
them in continual hazard of obſtruction and deforcement, | 


to the utter ruin of their authority and that of the law; 


till at laſt, (as I find it expreſſed in an old pleading 1), 


„every man's ſword would become his own ſuſpenſion, 


% and the diſcharge of his debt.” Even the firing at the 
officer, or an aſſault on him with mortal weapons, could not, 
upon that principle, juſtify him in the uſe of the like force, 

or in advancing to proſecute, his purpoſe : For by the con- 
ſent of all authorities, any ſuch forward movement is ſub- 
verſive of the pure plea of ſelf-defence. But an officer of 

the law, bearing the lawful warrant of a magiſtrate, has 


other conſiderations to attend to before the ſafety of the 


perſon who wrongfully oppoſes him; other duties to fulfil be- 


ſide thoſe of mere humanity; and aſs therefore have the 3 


benefit of quite a different preſumption in his favour. If 


the party fly, he muſt follow; if he reſiſt, far from yielding, | 


he mult ſtand to and maintain his ſervice; and in doing 
| | 55 1 otherwiſe, | 


x Caſe of Mackintoſh in 14673. 


AGAINST THE PERSON. 


| otherwiſe, he is guilty of a miſdemeanour, ceningt to weak- 
en the authority of the law, and unhinge the order of the 
State, If, therefore, he be reduced to the neceſſity of ei- 
ther killing the reſiſter or abandoning his warrant, the law 
cannot in juſtice refuſe to hold it for a ſlaughter done from 
conſtraint of his duty, and in nowiſe out of malice or re- 
ſentment. Nor does it weigh againſt this view of the ſi- 
tuation, that, in all inſtances of perſonal diligence, the 


ſlaughter, inſtead of fulfilling, defeats the object of the war- 


rant. For that which the Judge chiefly conſiders in theſe 
_ queſtions, is not ſo much the carrying of the particular war- 
rant into effect, as the vindicating of the authority of law, 
and of the magiſtrate, which would otherwiſe fall into con- 
tempt. And herein, as I conceive, lies one reaſon why, in 
England, the perſon who flies from execution of a civil pro- 
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ceſs cannot be killed, though he who reſiſts it lawfully may. 


His flight may be the moſt effectual diſappointment of the 
_ warrant, even more ſo than his refiſtance : But in flying he 

does not diſpute, he rather yields to and acknowledges, the 
L authority or the mandate which 1 is ſent n him. 


THE ral ſcems therefoc to th (and this, as I cd 
is the meaning of what Mackenzie 1 has ſaid upon the 
ſubject), that in like manner as one may kill in defence of 
one's life, if one cannot otherwiſe ſave it; fo an officer of the 
law may kill in defence of his office and his warrant, if ne- 
ceſſary it be to the doing of his duty, and carrying his 
commiſſion into effect. In judging however of this neceſſity, 
and of the kind and degree of reſiſtance which ſhall be held 
to juſtify on ſuch an occaſion, the rule, as far as can be ga- 
| thered from our records, and in itſelf a falutary and rea- 
ſonable rule, een to be, that none is held ſufficient, 

8 . which 
L Tit. Murder, No. 19. 
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which does not carry evidence with. it to the officer, that 
his life /hall come to be in hazard, if he ſhall perſiſt in the exe- 
cution of his warrant. According to any light with which 
the practice of paſt times ſupplies us, the dread of a wreſtling- 
bout or ſtruggle, or even of a beating and bruiſing, in the 
proſecution of the ſervice, ſhall not be held a relevant de- 
fence; nor indeed any thing ſhort of the preparation of 
lethal weapons againſt the officer, or of ſuch a power and 


force, as, in the whole circumſtances of the caſe, plainly 


inform him, that but with the peril of his life he can- 


not advance to do his duty. The difference, therefore, be- 
tween the caſe of the officer and of an ordinary man lies 
here. An individual, to juſtify his killing of the invader, 


muſt be in actual and inſtant danger of his own life as at 


_ the moment of illing, and ſo ſituated, that unleſs by ſacri- : 


ficing the invader, he has no means of eſcaping alive. But 
the officer ſhail be acquitted, if, at the time of killing, that 
danger be in near and manifeſt preparation for him, ſo as in 
reaſon to convince him that he ſhall come to be in danger of his 
life, in the farther proſecution of his duty, and although, 
by deſerting the ſervice, he might at once put an end to the 
hazard. A meſſenger, for inſtance, bearer of a caption, if, on 


coming to the houſe, he find a po of the debtor's friends 


poſted at the door with drawn ſwords, and reſolute to 
oppole his entry, may juſtify the advancing and firing up- 
on them, though no thruſt have yet been made at him, 
and before coming within reach of their weapons; for his 


life and theirs are not, in theſe circumſtances, of equal 


value to the law, nor is he obliged to an himſelf o far 


fo | ANOTHER 


1 Wa (Tit. Murder, No. 1 9. quotes the caſe of Macintoſh and Fle- 
ming, as a deciſion on the power of meſſengers, when reſiſted without the uſe of 
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* AnoraER article, winch will require our attention, is HOMICIDE. 
—̃— 


the nature of a ſoldier's privilege, when oppoſed or aſſault- Homicide by 
cd in execution of his duty. Now, this may ſeem to be en- _— ip their 
titled to at leaſt as liberal a conſtruction as that of any officer 
of the law, on account of the nature of the man's employ- 
ment; maintained as he is by the State, for the very pur- 

_ poſe of repreſſing the diſorderly, and being trained there- 
in to contempt and refiſtance of all invaſion, and more- 
over Deng himſelf liable in high pains for diſobedience or 
„ . eng 


arms. But although that topic is diſcuſſed, along with others, in a very full de- 
hate, it does not ſeem to be decided by the interlocutor, which only finds that the 
übel was relevant, notwithſtanding the meſſengers execution bearing the pannel 
Fleming to have been a witneſs to the caption. . The meſſenger was not himſelf 
under trial; and the allegation againſt the pannels was, that they, out of the pre- 
| ſence of the meſſenger, and after he had gone off, without ſhowing or attempting 
to execute the caption, aſſaulted and killed the perſon againſt whom the caption 
| was, as alſo his brother, after the other had been ſlain. Farther, this was alleged 
to be done while theſe two perſons were flying, and were purſued by fix or ſeven. 
| Another caſe to which reference has often been made, is that of Archibald 
Beath, June 14. 1672. The Lords of Privy Council had iſſued a proclamation, 
authoriſing the lieges to hinder the importation of Iriſh victual, and to ſeize the 
fame on any attempt to land it. A, boat, loaded with Iriſh viQtual, had come to 
Lamlaſh in Arran, where Mr Beath, a clergyman, and a number of other pcrſons, 
armed, ſeized and took poſſeſſion of it. Afterwards, in the abſence of Beath, 
the crew recovered it from certain of the party with whom it was left in charge, 
and ſer fail to make their eſcape. Beath and his armed party in another boat 
no purſued, and, on refuſal to ſurrender, fired, and killed two of the crew. Now in X 
this there was a plain precipitation and exceſs. It was the uſe of fire arms againſt | 
a party who were not armed, and flying, and who are neither alleged nor proved 
to have offered any violence to Beath's party, but only to have threatened to run 
down his boat: Not to mention that it might well be doubted whether the pro- 
clamation meant to authoriſe a ſeizure by force of arms, or only civiliter by more 
orderly means. The Court repelled his defences, and the jury found him guilty, 
but the royal mercy interpoſed. The proof in the caſe is ſhort, and only eſta- 
bliſhes the facts of ſhooting and killing, without any of the —_ crcyumſiances, 
ur or concomitant. 
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nepldet of orders, andis even "I any common regard of his : 
own ſafety in the execution of them. All which conſide- 
rations, as they ſerve to ſeparate the ſoldier from the maſs 
of ordinary citizens, and to nouriſh a peculiar character in 
him, and a higher jealouſy of diſgrace or affront, (without 
which he were unfit for the duties of his profeſſion) ; ſo do 
they in juſtice require a higher allowance of his forward- 
neſs in the maintaining of his ſervice, whatſoever it is for 
the time, and are withal a warning to every one, not to | 
moleſt or meddle with him therein. 

THe preciſe boundaries of this allowance, 1 mall not at- 
tempt, (indeed I ſhould be loath if I could), to define. This, 
however, in a general way, the judgments of the Court 
enable me to ſay, that an invaſion with mortal weapons, or 
an actual and inſtant danger of death, is not neceſſary to 
entitle the ſoldier to uſe the arms which the State has given 
him; and therefore given him, that he and his duty may be 
ſecure, and in no danger of ſurpriſe, or material hinder- 
ance. In putting them into his hands, it is the intention of 
the State, and of the law, that in every caſe he ſhall keep 
them ſafe, and his perſon in condition to uſe them with ef- 

fect; and that on any poſt or ſtation which is aſſigned him, 
he ſhall maintain it ſurely, not only againſt actual capture 
of his arms, but againſt any confiderable riſk of ſuch a miſ- 
fortune. Which if he actually ſuffers by the loſs of them, 
or if he ſhall quit his ſtation without being relieved, he is 
liable to death by the mutiny- act, which is an annual ſtatute, 
and part of the ſyſtem of our law. Not only, therefore, 
the hoſtile invaſion of his perſon with arms, but any violent 
attack upon him with other weapons, or any outrageous and 
alarming tumult raiſed againſt him, when at his poſt or in 


Hig! md authoriſes him to be active in repelling it, and 
ſhall 
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ſhall indemnify him for any ſlaughter that enſues. Not, 
that he can be juſtified (no one can be of this opinion) for 
mortally reſenting a ſlight indignity, or for quelling every 
_ inſignificant diſturbance with force of arms; but this only, 
that being invaded in his duty, he ſhall be; juſtified by a 
much lower violence and interference, than would be ne- 
ceſſary to excuſe another man. The following are among 
the caſes, which may be mentioned in evidence of this ex- 


, of the law. 


I on the 3d of NEC I692, Captain John Wallace was in- 
dicted for the murder of three boys, and the wounding of 
ſeveral others, by ordering his company to fire upon a crowd 
of people in the ſtreet. The pannel anſwered, that he had 
orders from the Privy Council to keep guard with his com- 
_ pany, at the Abbey of Holyroodhouſe; that there had for ſome 


days been tumults in the city, and the rabble had threatens». 


ed miſchief to his guard, and to the building; and that at 
length, on the day libelled, they aſſembled in numbers, ſome 
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of them with arms, and came down to his poſt, where 


(but without uſing mortal weapons) they beat his centinels; 


and that though warned they perſiſted to advance againſt 


his company; whereupon, to maintain his poſt, he gave or- 
ders to fire. The firſt part of this defence, relative to the 
conſpiracy and threats of miſchief, was found relevant to 
reſtrict the libel to an arbitrary Pain, and the actual aſſault, 
to elide the charge /impliciter 1. The libel was found not 
e . 8 ih ered, 


| 1 Interlocutor : © And finds this defence, that on the Sabbath night, or ſhort- 
ly before, a rabble did meet in ſeveral places in great numbers, and that ſeve- 
i rals of them did declare to John Paterſon, their reſolution to trouble the pan- 
* nel and his guaird, and to pillage the Abbay, relevant to reſtri& to an arbitra- 
| = "5p 
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proved, and the neil en proved; and captain Wallace 
was ditmiſled from the bar. Ne | BN 


— 


Ix this caſe there had been arme among the rabble; | 
though it is not ſaid that any uſe was made of them, before 


the order was given to fire. But in the caſe of William 
Hunt, dragoon, the invaders were not provided with any war- 


like weapons. This man was indicted for the murder of 
Henry Macmillan, committed on the ſtreet of Dalkeith, by 
a violent blow given him on the head with a clubbed muſ- 
quet from behind ; whereby the muſquet was broken, and 


the man ſo hurt, that he died on the ſucceeding day. He 


pleaded, that the deceaſed was one of a rabble upon the 


ſtreet who had inſulted, abuſed, and beaten down certain of : 


the ſoldiers ; and that on this occaſion the guard, of which 


Hunt was one, being ordered to relieve them, and an attack 


being made on them with poles, clubs, ſhovels, and other the 
like haſty weapons, he killed Macmillan. in the execution of 
this duty. In theſe terms the defence was found relevant 


to aſſvilzie ; and at the ſame time this other defence, that the 


flaughter was committed in rixa, of which the deceaſed 
was himſelf the author, was found only relevant to Hunt, as 
an nary. individual, to reſtrict the libel to an arbitrary 


- Puniſhment. - 


: Fl - 


« ry puniſhment; and finds, that the following defence, that the aid rabble 


. did, in a tumultuous manner, come down the Canongate with ſwords and fyre 


arms, and did beat ſome of the pannell's centinalls ; 3 and that being deſyred to 
<« ſtand, they notwithſtanding advanced ſo near, that the pannell could ſpeak to 
s them, and after he had deſyred them to remove, or be at their hazard, they 
„ notwithſtanding thereof, ſtill perſiſted to advance, relevant to elide that part of 
* the mow Wes null e 4. 2693. 1 


AGAINST THE PERSON. 


puniſhment x, The jury found a ſpecial verdict, which did 
not eſtabliſh that Hunt was the perſon who ſtruck the de- 
ceaſed; and he was therefore aſſoilzied. 


A TH1RD, and no leſs appoſite caſe, is that of John Will- 

houſe, ſergeant, Thomas Turner, Thomas Fraſer, and John 
Muircock, private ſoldiers, indicted for the murder of Chriſ- 
tian Greig and George Thomſon, two of a multitude, upon 

whom they had fired. The caſe was thus. The pannels, a- 
long with one ſoldier more, had been called out for protection 
of a cargo of contraband ſpirits, which was already in the 
hands of the revenue-officer, who had impreſſed the King's 
mark upon the caſks. While poſted at the houſe where the 
caſks lay, and in the abſence (as far as appears) of the re- 


wee the ſoldiers were aſſaulted by a mob of men 


and women, who with ſtones, clubs, and the like, broke in 


upon the party; and among other injuries beat down one of 


the ſoldiers to the ground with a plough-paddle, took poſ- 
ſeſſion of his muſquet, and abuſed his perſon, while lying 
on the ground. In theſe circumſtances the ſergeant, with- 
out retiring into the houſe, gave orders to his party to fire; 


. and two perſons were killed. The Court found the defence 


relevant: 


1 And find this defence, viz. That there being a tumult at Dalkeith, in 
© which ſome of the dragoons were maltreated or trodden down, and the pannel 
being upon the guard under duty at the time, was commanded out for quelling 
| * the mob or tumult, and relieving the dragoons; and that the defun& having 
b been in the rabble and tumult which attacked the party of the guard com, 

4 manded out, or any of them, before the ſtroack was given, relevant to aſſoilzie 
4 the pannel fempliciter, and elide the libel; and /eparatz:m, found that the ſtroack 
A being given 12 rixa or a tumult, where the defun& was author of the tumult 
« or rixa himſelf, or that the ſtroack was given in defence of the pannel, or any 
_ © of his fellow ſoldiers, when attacked, relevant to  reſtridt the libel to an arbitra- 
"2 IP puniſhment,” 
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relevant 1: The j jury found che exculpation beret and the | 
pannels were aſſoilzied. 7 


A MORE noted caſe than any of theſs, owing to the differ- 
ent opinion which was entertained of it in the ſupreme _ 
and inferior Courts, is that of Macadam and Long, a cor- 
poral and private ſoldier, tried in the Court of Admiralty, | 


on the 25th September 1735, for the murder of Hugh Fra- 
ſer, younger of Belnain. According to their defence, the 
occaſion of the ſlaughter was as follows. They were quar- 
tered at Inverneſs, and were called by the revenue-officer, | - 


to go on board the cuſtomhouſe boat, to aſſiſt him in his 
duty. They were ten men in all in the boat, of whom five 


were armed; and in the courſe of their expedition they 


came up with a boat, in which was Fraſer and other ten 
perſons more, with a cargo of ſmuggled goods on board; 
but excepting one, who had a piſtol, all of them provided 
with cudgels only. Words enſued between the parties; and 


_ Fraſer, followed by four more, one of them bearing a piſtol, 


leaped into the cuſtomhouſe boat, and invaded the officer 
and his aſſiſtants. The officer was knocked down, and his 
blunderbuſs thrown into the ſea ; the ſoldiers arms were 


ſeized, and attempted to be wreſted from them; and the 
men themſelves, i in the ſcuffle, were thrown down; im which 


ſituation To 


1 6 1005 find the ſaid EFT I or any 01 PEEL ings time cli 12 libel. . 
« Jed, killed Chriſtian Greig and George Thomſon, or either of them, or their 
& bein gart and part thereof, relevant to infer the pains of law; but for eleiding 
thereof, ſuſtain this defence, that the ſaid pannels were actually for ſome time 
in the poſſeſſion or cuſtody of certain goods ſeized by Daniel Macaula, who. 
© called them to his aſſiſtance, and were thereafter attacked by a mob throwing 
<« ſtones, and armed with other offenſive weapons, and that ſome of the ſaid mob 
« did ſeize, diſarm, or beat one of the ſoldiers, before the pannels did fire their 
< ſhots, whereby the deceaſeds were ſlain.“ „„ EY 


* 
- 


AGAINST THE PERSON: 


ficuation. one or other of them thruſt at Fraſer with his bay- 


onet, and killed him. On this narrative, a double plea was 
| ſet up for the pannels : that they killed upon reſiſtance in 
execution of their duty; at leaſt that they killed in ſelf-de- 


fence, being in danger of their lives. The Judge-Admiral ſuſ- 
| tained the plea of ſelf-defence z, and repelled the other; and 
the pannels were in conſequence found guilty, and condem- 
ned to die; the jury being of opinion, « that the killing 


„of the ſaid Hugh Fraſer was not in the neceſſary de- 


e fence of their lives.” Now, on review in the Court of 
Juſticiary, this ſentence was ſuſpended, and for the reaſon 
announced in theſe words : © Fand, that the ſaid Judge hath 
committed iniquity in reſtricting the defences proponed 
for the ſuſpenders to the neceſſary defence of their lives, 
and repelling the other defences proponed for them ; and 
therefore the ſaid Lord Juſtice-Clerk and Lords Ooltinail 


_* fioners of Juſticiary did ſuſpend the interloquitor on the 


« relevancy, verdict returned by the aſſize, and ſentence of 
death pronounced by the ſaid Judge, with all that had fol- 


< lowed, or mi ght follow thereon, ſimpliciter.“ On the 20th of 


the ſaine month, in purſuance of their petition, and the Lord 

Advocate's conſent, the pannels were diſcharged from cuſ- 
tody, upon caution found to anſwer to any charge which 
might be gs _— them. But op were not again 
Indicted. IB 

TuxRkk are two precedents more, worthy: to be obſer- 


ved; the caſe of Henry Hawkins, July 17. 24. 1769, and 


the caſe of Macfarlane and Fi irmin, F W 4. 1788. Haw- 
ES. Ekins 


* 8 "Aa ſuſtains the defence of Git Ame 3 by the pannels, that the 


| « killing of the ſaid Hugh Fraſer by the pannels, or either of them, was in the 
_ © neceſſary defence of their lives; and repels che whole other detences proponed 
2 for the 5 | 
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kins was on guard with his party, as at the | 
guard-houſe of Glaſgow, where a rabble attacked them with 
ſtaves and ſtones, and after hurting ſeveral of the party, at 
length beat down and cut Hawkins; who, therefore drew his 


bayonet and flew Hyndman, a butcher, the perſon who had 


beat him down, The jury found him not guilty; in which 


them had the nne of the Court. 


. Was the like concurrence of opinion 1 in oy caſe of 


Macfarlane and Firmin, which was this. Macfarlane was 


an officer of exciſe, and had carried Firmin, a corporal of 
the 39th regiment of foot, and his party along with him, by 
water, to a village named Denoon in Ayrſhire, there to 


ſeize certain unlicenced ſtills. This purpoſe they fo far ac- _ 
compliſhed, as to depoſit one till in their boat, under the 


care of one only of the boatmen, who had been left there in 
the charge of it. By this time the village was alarmed ; 


and the inhabitants riſing againſt them in numbers, as they 


were proceeding in their ſearch, aſſailed them with ſtones, 
and compelled them to deſert the ſervice, and retire towards 
the beach. Meanwhile, one Kennedy, the man whoſe till 


had been ſeized, was at the boat before them; leaped into 


it, knocked down the boatman, and was proceeding, with 
all ſpeed, to put off from ſhore. At this moment, Firmin, 


obſerving that the populace ſtill continued to preſs them to- 


wards the water, and that in this way only they could re- 
tire in ſafety, took aim at Kennedy from ſome diſtance, and 


fired and killed him; and thus they made good their ſeizure 


and their retreat. At calling the libel againſt theſe pan- 


nels, the Lord Advocate reſtricted it to a charge of culpable 
homicide only. But the jury were of opinion that the ſlaugh- 


ter 


7 


AGAINST THE PERSON. 


; ter was intulpiblte, and found a verdict of not 8 8 in fa- 
vour of both the e 5 It as. 


| LAsr of all, notice mall be Waben of the caſe of Wood- 
weſt, a ſoldier of the 37th regiment of foot, tried at Glaſ- 


gow, before the Lords Juſtice-Clerk and Henderland, in 


April 1792. This man was upon duty as centinel at the 
goal of Glaſgow. A brawl had taken place upon the ſtreet, 
hard by his poſt, between certain ſtriplings on the one part, 
and two ſoldiers and a woman on the other, who being mo- 


leſted, and pelted with ſtones, took refuge in a ſort of entry 


or paſſage, behind his poſt. In this ſituation the rabble, many 
of whom were boys, but came to be mingled with grown men, 
continued to throw ſtones, and to threaten them with vio- 


| lence; they alſo inſiſted with the centinel either to turn out 


ble ſoldiers and the woman from their place of refuge, or 
to let the populace come upon his poſt, and 8 centry- 
box, and execute their will on the objects of their diſplea- 
ſure. The centinel refuſed to do either; and then they 
began to annoy him in the ſame faſhion with ſtones and 
mud; abuſing him likewiſe with foul names, and preſſing 
cloſe in upon his poſt. He, in return, adviſed them to keep 
off, and warned them that he ſhould be obliged to fire, if 
they perſiſted. The throwing of ſtones continued however 
for ſome minutes, notwithſtanding that, in the courſe of this 
time, he endeavoured to deter them, by making preparation, 
as if to charge them with his arms. At laſt, when many 
of the rabble had preſſed fo cloſe upon him as to be within 


a muſquet's length, he made ready, and, after waiting a 


moment, fired. The ſhot took place and killed a boy. It 
appeared upon the trial, that though ſeveral ſtones had 
— his arms, the man himſelf had never been ſtruck, nor 

| | "hr 1 2 | his 
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his herfon i in any degree "PP injured. Bur on ag other 
hand, it was given in evidence, that it was part of the orders 
of every centinel to keep his poſt clear, and his perſon free 


of all riſk of ſurpriſe, or of ſeizure of his arms; as alſo to quell | 
every manner of diſturbance raiſed againſt him on his poſt, 
and to protect any perſon, who ſhould take refuge there in 


a ſituation of diſtreſs. | The Judges were agreed, that though 


the term might not appear in our proceedings, yet the thing 
itſelf of juſtifiable homicide was well known in the law of 
Scotland; and that the caſe of a centinel who kills in de- 


fence of his poſt, where he is unlawfully and without pro- 
vocation aſſaulted, and which he cannot leave without or- 


ders, is a caſe of that deſcription. The pannel had a ver- 
dict of not Sully, 3 and was difmillcd 7 1 from the bar. 


1 N „ to theſe numerous a ET PE precedents, re- 
ference may perhaps be made to the noted caſe of Captain 
Porteous, tried on the 19th July 1736. The general outline 
of this caſe is well known. That he, being Captain of the 
city guard of Edinburgh, and having in that capacity to at- 
tend the execution of one Wilſon a ſmuggler, who was fa- 
voured by the people; and a tumult being raiſed after the 
man had hung on the gibbet for ſome time, with the view, 
as was ſuppoſed, of cutting down the body and taking pol- | 
ſeſſion of it, in order to uſe means for its revival; and in 
the courſe of this attempt the city guard being aſſaulted 
with ſtones ; he, Porteous, gave orders to his men to fire, 


and alſo fired himſelf among the people; ; whereby ſeventeen 
perſons were killed or wounded. The jury found a ſpecial 


verdict in theſe words: Find it proven, that the ſaid John 
« Porteous, pannel, fired a gun among the people aſſembled at 


* the place ot enen * tune e libelled. As alſo, that he 
7 Fw” Save 


AGAINST THE PERSON. 


5 gave orders: to the ſoldiers under his command to fire, 
and upon his and their ſo firing, the perſons mentioned in 


c the indictment were killed and wounded. ' And find it 


proven, that the pannel and his guard were attacked and 


beat by ſeveral ſtones of a conſiderable bigneſs thrown 


« amongſt them by the multitude ; whereby ſeveral of the 
„ ſoldiers were bruiſed and wounded.” Upon this verdict 
Porteeus had ſentence of death. On application to the 
Crown, execution was ordered to be reſpited; and it was 


5 believed that this order might probably be the fore- runner 
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of a pardon, But ſuch was the rage excited among the 


populace by the proſpe& of his eſcaping the puniſhment, 

' which they thought due to his crime, that joining in a vaſt, 

yet well concerted tumult, they for the time made nem 

ſelves maſters of the city; and having broken into the goal, 

conveyed their victim from thence to the common place of 
execution, where they ſacrificed him to their revenge, with 
8 many circumſtances of my and cruelty. 

Bur between che caſe of Pte and any of the pre- 
cedents which have been cited on the other ſide, there is 
this material circumſtance of diſtinction ; that the aſſembly 
on which the ſlaughter was committed, was not an illegal 
and criminal, but a lawful, and (as it muſt be eſteemed) 
even laudable aſſembly, in which by far the greater part of 
the perſons preſent were innocently and properly met, and 
neither in truth were, nor could in law be held, participant 
of the evil purpoſes of thoſe among them, who came there 
with intent to reſcue the convict, Now to J the firing 
upon a multitude of this deſcription, would have required 
higher provocation than that which is mentioned in the ver- 
diet, and far more FAFOUTABLE Circumſtances of delay, warning, 

„ | and 


Caſe of Captain 


Porteous. 
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2 and forbearance, than were e in any oft che other 
KCaſes, or than this unfortunate pannel could allege. The 
tumult had not been of long continuance, at the time when + 
he gave order to fire; and this he did without authority 
from the magiſtrates of the place, who were at hand to be 
conſulted on the occaſion. Neither does it appear that he 
ever warned the people to deſiſt, or gave notice of his 
; intention to fire, or allowed time for the peaceable and 
well diſpoſed to withdraw themſelves from the danger. The 
fire too was not directed to that quarter only, from which 
the ſtones were thrown; and ſtepping out of his proper duty, 
Porteous acted the part of a private ſoldier, and was him 
{elf the firſt to diſcharge his piece. Certainly, in theſe cir- 
cumſtances his conduct could not be fully jaſified. Whether 
3 his offence might not properly have been referred to ſome 
. | of the lower ſpecies of homicide, if the jury, in their ver- 
dict, had ſtated all thoſe favourable circumſtances for the 
pannel which the proof warranted er; nay whether there was 
| not even room for this conſtruction upon the verdict as re- 
"i | | turned ; and whether, upon the whole caſe, there might not 
be juſt cauſe for interpoſition of the royal mercy, to mitigate 
SD > ns —— * 


It was admitted on the part of the Crown, that the magiſtrates, in the fear of 
a reſcue, had given orders to the guard to load, before proceeding to take charge 
of the convict; and that a body of the King's forces had been called into the city, 
and aſſurance given them of permiſſion to fire, if they were attacked. Farther, NM 
ſeems to be proved, that before the order to fire, the convict's body was actually); 
cut down by the mob; that the guard were preſſed upon and thrown into diſor- 
der; that the executioner was cut in the face with a ſtone, to the effuſion of his 
4 blood; that a drummer was cut in the head to the effufion of his blood, and his 
'H drum beaten to pieces in the ſame way; that a ſoldier of the guard had his 
F ſhoulder-blade broken; and that the pannel himſelf was ſtruck with a ſtone, be- 
| | | fore he fired. The verdict does not ſtate any of theſe things, and the Court coul 
Wo | not conſider them. But even upon what is found by the verdi&, it has not to 
every perſon ſeemed clear, that the caſe fell to be conſtrued a caſe of murder. 


* 


AGAINST THE PERSON. 


| the ſentence, are different queſtions ; and perhaps are not ſo 
clear again: the ſufferer a as one would wiſh them to have been. 


5 "Pawn APS, e ee may alſo be W to the als of IN 
| mel Mathews, tried in Auguſt and September 1721, for the 


murder of Thomas Boyd. Mathews was one of a ſergeant's 


party of twelve, who had orders to patrole the ſtreets of 
Edinburgh, on account of tumults, which were apprehended 


at the time. At the port of the city, called the Netherbow, 


and in a lane adjacent, (Leith-wynd), the party had met 
Vith abuſe of words and other annoyance : It was even al- 
leged, (but the proof of this entirely failed), that a ſhot was 
fired at them from among a rabble within the gate and-city- 

wall. In return, Mathews and other two fired without or- 
ders, and Thomas Boyd was killed. His defences were re- 
pelled, and the jury found him guilty ; but ſentence was 


prevented by a pardon. That which ſeems chiefly to have. 


_ weighed in this caſe, was the circumſtance of firing without 
orders from the commanding officer, and indeed againſt his 


_ injunction. For it was ſtated, and appears to have been 


true, that when certain of the men levelled, the ſergeant 
truck up their pieces, and led off the party into another 
| ftreet, (the Canongate) ; upon which Mathews and two 
more broke their rank, and turning towards the Hart, di- 
8 rected their fire that way. 


a Yeu, though it may be generally, it is not without ex- 
ception true, that a ſoldier can only be juſtified for that 

laughter, which he does upon the order of his ſuperior offi- 

cer; for it may happen him to be beaten down, and to be 

in. iu danger of loſing his arms, before his officer can 
interpoſe, either to aſſiſt or direct him. In like manner, it 
| | is 
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is generally true that an officer: nad: his ny, called: to af. 
fiſt the civil magiſtrate in the quelling of a tumult, muſt 
wait his orders to act againſt the rioters, and ſhall not be ex- 
cuſed, how great ſoever the commotion, if they proceed with- 
out that authority. Yet, if beſide perſiſting in the original 

purpoſe of miſchief,(as to which, until the magiſtrate autho- 
riſe them, the ſoldiers are but as ſo many individuals), the of. 
fenders ſhall proceed to aſſault, and outrageouſly to abuſe the 


{ſoldiers themſelves, ſo as to put them in plain hazard of being 
driven from their poſt, or of loſing their arms, or being diſ- 


abled for the ſervice; certainly, as men and as ſoldiers, they | 
have right to defend themſelves from theſe injuries, with- 
out leave of the magiſtrate, who is blameable that he does 
not permit them. Being brought thither at his inſtance, 


the whole party are here in the ſame ſituation as a cen- 


tinel, and cannot retire until he diſmiſs them; neither, 

any more than the centinel, are they to remain there, to 
be made priſoners, or to be maimed and diſabled. In 
caſe of attack made on them on any other occaſion, and 
when under command of their own officers only, this 


would be their undoubted right ; and certainly it is not 


the leſs ſo, that they are here attending in aid of the ma- 


giſtrate, who owes protection to them equally as to the 
reſt of his Majeſty's ſubjects, and the more to them, as they 


have been brought by his act into this ſituation of danger. 
It is to be oblerved, that neither i in the caſe of Willhouſe, nor 
of Macadam and Long, was there any order on the part of a 
the revenue: officer, to repel the attack by force. 1 


4 6. Tur officers of ene form | en claſs of per- 
ſons, whoſe ſituation, for reaſons of the ſame kind as that 


of the officers of juſtice, demands allowance of peculiar 
powers towards the deterring * and overcoming. of that 
| reſiſtance, 


AGAITINST THE PERSON. 
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cha to which; FIT the nature of their duty, and HOMICIDE. 


the lawleſs character of thoſe againſt whom they have 
to act, they are, perhaps, more expoſed than any other of 
the ſervants of the State. Their duty is, withal, of great 
| importance to the public, to be performed with activity and 


| zeal, and cannot be done with effect, unleſs inſtant advan- 
tage be taken of the opportunities of ſeizure, as they hap- 


pen; beſides, that the perſons who oppoſe them therein are 


_ criminals, not only in the oppoſition which they make, but 


in the very act which they endeavour to protect by this re- 
ſiſtance. In juſtice, therefore, to the men, the Legiſlature 
has made proviſion towards the better protection of their 

perſons, and appointed very high pains for ſuch who ſhall 
moleſt, oppoſe, or hinder them, in their office *. And thence, 
at common law, would reſult a correſponding privilege in 
them, inſtantly to quell ſuch reſiſtance by the neceſſary 


means, and make good their ſervice at the hazard of the op- 


| poſer 2. But that which would have been implied at common 
law, has not been truſted to this ſecurity, but is declared by 


55 expreſs. clauſe in the ſtatute, = of Geo. II. c. 35. which 
ws 8 15 *** authoriſes 


9 The offences of this claſs are 1 in thy . which relates to thoſe 
xo that are injurjous to trade. ; 


2 On the 1 PR March 1784, Alexander Reid, exciſe- officer, was indicted for 
murder, and pleaded two defences. 1. Exerciſe of duty, being invaded when con- 
veying goods which he had ſeized. 2. Defence of his own life, which was in 
danger. The verdict was not guilty. But as the depoſitions are not in the re- 
cord, I cannot ſay upon which of theſe grounds the acquittal proceeded. 
Gilbert White, indicted for murder, July 2. 29. 1776, pleaded, that he was re- 
ſiſted and aſſaulted in an attempt to ſeize run goods. Ine interiocutor was in 
the ordinary general ſtyle. The verdi& was nut proven. It appears from the 
depoſitions i in the record, that the pannel and another, armed with ſwords. were 
oppoſed to four ſmugglers, ſome of them bearing ſtaffs. and! that White was 
| OE and alſo cut in the hand, in attempting to make the ſeizure. 
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Homicide by 


Revenue: offi- 


cers. 


oF OFFENCES 


authoriſes the officers of cuſtoms or exciſe, and their, aft. . 
tants, when reſiſted in the ſearching for or ſeizing of goods, 
by perſons who are paſſing with the ſame, armed with of. 
fenſive weapons, to oppoſe force to force, and to endea- 
« your by the ſame methods that are violently uſed againſt 
T them, and by which their lives are endangered, to defend 
% themſelves, and execute the duty of their office:?“ In 
doing which, if any perſon ſhall be killed, and the officer or 
his aſſiſtant ſhall be proſecuted, he may plead the benefit of 
the ſtatute, In truth, this direction is nothing more than 
declaratory of the powers which ariſe to the officer vt jurit, 
(and on the ſame principle as already explained in the caſe of 
the officers of juſtice), from the command of the law to him 
to make the ſeizure. For if the ſmuggler oppoſe him there- 
in with mortal or offenſive weapons, whereby the officer 
ſhall come to be in danger of his life, if, as by the law en- 
couraged, and in duty bound, he ſhall advance and perſiſt 
to make his ſeizure; he muſt needs have right to quell this re- 


bellion by employment of the neceſſary means, and cannot 


be anſwerable for any miſchief that enſues. This ſtatute is 
virtually confirmed by a later one, that of the 24th Geo. III. 


ci 47. which has made it puniſhable with death, to wound, 
or even to ſhoot at, any officer of the navy, cuſtoms, or ex- 


ciſe, (or his aſſiſtants), acting in the execution of his duty. 


It follows, that the officer, in ſuch a caſe, who has thus a ca- 


pital felony committed againſt his perſon, has right to per- 
ſiſt, at the utmoſt peril of che criminal, in n the e of 5 
bis lawful Ns 


BzkSIDE theſe, which are caſes of refiftance, by ns : 


who are in the act of imuggling, there are many other ſi- 
1 tuations 


— 


AGAINST THE PERSON. . 


tuations of interference between the revenue- officer and the HOMICIDE. 
lieges, with reſpec to which it would much exceed the com- 
paſs of our enquiry, if we ſhould attempt to ſettle, How far he 
can be juſtified in the uſe of force, upon the reſiſtance or re- 
fuſal of what the law entitles him to demand. But in ge- 
neral, it ſeems to be true of thoſe numerous entries and viſi- 
_ tations, which the Exciſe laws have ordered in regard to 
certain manufactures, and the fale of certain articles, and 
whereof the refuſal expoſes to very high pecuniary penal- 
ties, that the Legiſlature has not meant to authoriſe the uſe 
of force, and has made the penalties ſo high, for the very 
purpoſe of hindering any recourſe to it, and of outweighing 
any poſlible profit which the dealer can have by his diſobe- 
dience to the law. It is alſo to be remembered, that the 
offenders in this way, are not, like ſmugglers, needy and 
deſperate Þerſons, or ſtrangers, who muſt be quelled upon 
the ſpot, but perſons domiciliated in the country, and poſ- 
ſeſſed of effects here, which, as well as their perſons, are 
acceſſible to the law, for puniſhment of their treſpaſſes. 


- 1 


III. I SHALL not enlarge farther on this part of our ſub- Homicide in de- 
ject; of which ſufficient has now been ſaid, to give a general — 1 

notion of the principles by which it is governed. But it is 
neceſſary to examine that ſort of homicide alſo, which is 
Juſtifiable upon neceſſity of a private nature, or out of duty 

to one's ſelf. The moſt indiſputable inſtance of this claſs, 
is ſlaughter committed in the neceſſary defence of one's own 
life, againft an attempt feloniouſly to take it away. I ſay 
againſt a felonious attempt to murder; for I am not at pre- 
ſent ſpeaking of that ſelf-defence, which may become neceſ- 
| fary in the courſe of an affray, or occaſional quarrel, be- 
| tween n perſons who have fallen out upon the ſpot, and, in the 
"WM F beginning. 
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OF OF F E N 0 E I 


| begtaning, « are probably, both of them, more or r leſs i in Kult ] 
| Thoſe two kinds of ſelf-defence are not grounded in the 


_ preciſe ſame reaſons, nor ſubject in all reſpects to the ſame 
_ conſtruction ; nor indeed are they attended, in every in- 
| ſtance, with the ſame benefit of an abſolute and entire juſti- 


fication. One difference between them 1s, that to enjoy the 


plea of ſelf-defence, as upon an occaſional quarrel, the ſur- 


viver muſt have given back, and done all that in him lay, 
to take himſelf out of the affray, without ſhedding the blood 
of his antagoniſt. But it were unreaſonable to exact the 
ſame temperance and moderamen tutelæ of him, who being on 


the high-way, and alone, is ſuddenly thruſt at from be- 


hind by an aſſaſſin, or has a piſtol fired in his face, by one 


who ſprings out upon him from the ſide of the way, with 
intent to murder. There is in ſuch a caſe no manner of 


poſſible or imputable wrong on the part of the perſon aſ- 


_ failed, for which he ſhould make amends by retreating : 
In duty to himſelf, he is rather called on, inſtantly, and 


without ſhrinking, to ſtand on his defence, that the aſſailant 
may not continue to have the advantage of him, but be ter- 
rified from the farther proſecution of his felonious purpoſe. 


To what greater lengths he may carry the attempt, or 


what other means he may have prepared to accompliſh his 
end, a perſon invaded in this ſudden manner cannot know, 
nor is obliged to conſider in {ſuch a moment. He is entitled 
to ſuppoſe the worſt of that which has been begun in ſo baſe 
a faſhion; and, by the law of nature, has therefore right to 


put himſelf in ſecurity by the only certain means, the in- 


ſtant ſlaughter of the aſſailant; who is no true man, that 


his innocent victim ſhould contend with him on equal terms, 


but a great criminal, taken in ine commiſſion of a known 


felony, 85 


AGAINST THE PERSON 


| felowj and the fit objed, therefore, of immediate and ſum- 
mary lle, 
th G alle to be true, that ble right: of e on ſuch 
_ occaſions is not confined to the perſon himſelf who is attacked, 

but is common to him, (which never can be true of ſelf-de- 
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fence of Life a- 


gainſt a Felon. 


fence upon a quarrel), with his friends or ſervants, or others 


| who are along with him. Nay, it may even be maintained, 


that though the aſſailant give back on the reſiſtance, yet the 


innocent party is not for this obliged immediately to deſiſt, 


(ſince it may be only a feigned retreat, in order to call aſ- 
| ſociates, or to renew the aſſault with better advantage), but 


may purſue and uſe his ee until he be e out 


of danger. 

Havix C eee this object, hows far he heh ks 
1 ſtill to purſue the offender onward, for the purpoſe of taking 
him and bringing him to juſtice, and to kill him if he will 


otheꝶ What powers has an officer of the law for the ſame 
_ purpoſe? For whatſoever powers the officer hath by reaſon. 


of his ſtation, the ſame hath the party in this caſe by reaſon 


; of his certain knowledge of the offender, and the preſent 
opportunity of bringing him to juſtice. In general, it is 


not be taken, is a queſtion which ſeems to hinge upon this 


obvious, that all the powers which he poſſeſſes, belong to 


him for the ends of juſtice only, and in nowiſe for thoſe of 
reſentment or revenge. So that if he kill the criminal 


Z after he is ſecured, or after he is reduced to ſuch difficulties 


that he cannot eſcape, or may probably be taken alive, it is 
at leaſt a culpable homicide; and if there has been any in- 
terval for reflection, it may even amount to murder. For it 
matters not how vile or mean the perſon ſlain, if he is killed: 


out t of deliberate Tones or revenge. Theſe obſervations I. 
| only 
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fence of Pro- 


Or OFFEN cs i 


only offer as my own Matinee Which are not indeed con- 
tradicted by any thing in our W but have not the au- 
thority of any judgment of a court of law. Indeed, I cannot 
find, that any proper caſe has ever happened for the illuſtra- 
tion of this ſort of ſelf-defence. And the other is ſo much a 
more frequent ſituation in practice, that the lawyers not of 
this only, but other countries, have chiefly directed their at- 
tention to it, and have formed their general precepts re- 

ſpecting the duty of ſelf-defence, With a view to it alone. 


I like manner, as a man may kill in reſiſtance of an at- 
tempt on his life, a woman alſo hath right to kill in reſiſt- 
ance of that injury to her honour, which cannot be repair- 
ed if it be committed, and of which ſhe is entitled to feel the 
higheſt reſentment. By parity of reaſon, the huſband or 
the father of a woman thus invaded, has right to feel the 
like reſentment, and to defend her from chis extreme and 
engel injury, at the hazard of _ invaders e 
er right of bend ande e ä 4 24: moe N „ 
mited to caſes of attempt upon one's perſon, but equally ap- 
plies to invaſion of one's property, if it be made in that 
forcible and felonious manner, which naturally carries 
fear along with it. I ſay in a manner which is at once 
forcible and felonious; for I conceive that the right fails, 
if either of theſe circumſtances be wanting. It may be a 
high, and even a capital crime, to pick a perſon's pocket of 
large ſums of money, or to ſteal his linen to a great value 
from the hedge. But he certainly ſhall not be juſtified, if 
inſtead of ſeizing he inſtantly ſtab the pick-pocket, on diſ- 
covering what he is about, or if he ſhoot the thief from be- 
hind the hedge, before he know that he is deteted. 


| * : 


” 


AGAINST THE PERSON. 


Avid will the force be ſufficient, if it is not of a ein 


offence. A few inſtances will illuſtrate this matter. 
will not be lawful for me to kill my neighbour, who per- 
ſiſts to ſearch for game upon my lands without my leave; or 


| who, on a miſtake of our marches, ſhall poind and carry off 


my cattle paſturing on my grounds, in the belief, though 
groſsly wrong, that the grounds are his. Or what if he 
come at the head of his ſervants and people, to throw down 
a dike or other bulwark within my property, or to throw 
open an alleged common, about which there is a controverſy 
between us? In any of theſe caſes, ſince the treſpaſs on the 
property is not coupled to an affault on the perſon, (for if 
it were otherwiſe the queſtion would be far more delicate), 
it is grounded in the higheſt juſtice, that the blood of the 
aſſailant cannot be ſhed, to prevent the injury. For neither 


is there the ſame depravity on his part, nor the ſame trepi- 


dation and alarm in the perſon aſſaulted; as well as there is 
no cauſe to believe that the treſpaſſer will fly from juſtice, 
on account of ſuch a fault, or that full amends may not be 
had in courſe of law. But it is quite otherwiſe if I am at- 


| tacked on the high-way, under night, and in a ſolitary place, 


to be robbed. This injury can only be accompliſhed by 
ſubduing my perſon, and I have reaſon to dread all fort of 
violence on refuſal, or even delay to comply; nor am I 
even ſure. to be exempt from it, though I deliver: beſides 
that, if once ſurrendered, my property is loft, with but little 
chance of recovery at any after time. Meeting in this man- 
ner, the aſſailant and J are therefore in a ſtate of open war- 
fare, in which I have no terms to keep with him, and am. 
under no obligation in law, whatever compaſſion may ſug- 
geſt, to conſult his ſafety, but may * and chaſtiſe his. 
8 N 288 the ſpot. | Ez 
ACCORDING: 
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minal or felonious nature, but a treſpaſs only, or other low Homicide in de- 
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CHAP. VI. 


Killing of a 
Houſe-breaker. 


- AccorDixG to all authorities, that of the Moſaic and 
the civil law, as well as our own cuſtom 2, and indeed ac- 


cording to the expreſs permiſſion of the Gant, 1661, c. 22. 


one is alſo juſtified in killing him who breaks into one's 


houſe in the night, to ſteal. But though this be the example 


given in theſe authorities, it would not be reaſonable to un- = 
derſtand them in a reſtricted ſenſe, ſuch as would limit the 


privilege to the caſe of an attempt to ſteal only; but rather 
as grounds, a fortiori, for authoriſing the ſame courſe of re- 


ſiſtance of him, who breaks into the houſe to commit mur- 


der, or rape, or haimeſucken, or to ſet the houſe on fire. 


Nor is it even neceſſary that the felon have carried his aſ- 
ſault ſo far, as clearly to ſhow which of theſe ſeveral fe- 
lonies was in his purpoſe; if either he has entered the houſe, 
or has broke the ſafeguard of the building, ſo that he may 
enter when he will, and is in the act, or immediate prepa- 
ration, ſo to do. Becauſe this is an aſſault of ſo bold and 


deliberate a nature, and in which the invader has already 


ſo much the advantage, as warrants thoſe within to. dread 
the worſt deſigns, and ſuch as are not to be prevented but 


by ſuperior force; as well as that all they can do upon this 


ſudden alarm is no more than ſufficient to put them on an 


equal footing with the felon, who comes cool and prepared | 
for the enterpriſe. Tenderneſs for the life of another may 
indeed ſuggeſt to make trial, by cries and otherwiſe, to de- 


ter him from his purpoſe, before proceeding to the uſe of 
higher means. But how commendable ſoever this generoſity 
in thoſe who have ſufficient preſence of mind to employ it; 
till it is what the law cannot n enjgin or hold a 
Feten 


7 See 1 c. 22. v. 2. & 3-3 1.9. ais ad * Corn de_ ficarus 3 3 Stat, 205 | 


No. I. c. 30. 


AGAINST THE PERSON. 


perſon to be culpable for omitting. The main conſideration 
in all ſuch caſes is the alarm, ſurpriſe, and danger of the 
true man, who at the hour of reſt, and in his place of ſureſt 
refuge, finds his ſafeguard broken on a ſudden, and his per- 
| ſon within the power of a felon, who has thus a favourable 
opportunity to accompliſh his purpoſe, and eſcape unknown. 
In theſe circumſtances, he may always be ſaid to be within 
the protection of that text of the Roman law, which al- 
lows the killing of the nightly thief, % parcere ei ſine ſuo 
« periculo non potęſt ;“ for there is always hazard, more or 
leſs to the inhabitant of the houſe, from an aſſault which 
has already been carried this length with ſucceſs. 


In regard, again, to thoſe caſes, where the ſtrength and 
ſafeguard of the building are ſtill unbroken ; it may rather 
be eſteemed the duty of the inhabitant, being himſelf in 
ſafety at the time, to uſe all natural and gentler means for 

ſcaring the invaders from the proſecution of their purpoſe. 

And certainly he ſhall not be free of blame, (ſome have 
thought that it may even amount to murder), if, inſtead of 


1 following this courſe, he purpoſely keep quiet for a time, 


and deliberately. take aim at the thieves, ſtanding with- 
out, and kill them; or if he knowingly ſuffer them to 


ö enter the houſe, and poſt himſelf in a ſafe and conve- 


nient ſtation, from which he kills. For in this courſe of 
conduct he rather ſhows a deſire of the blood of the in- 
dividual, than to prevent his own injury or danger. But 
it will deſerve a very different conſtruction, if, inſtead 
of taking flight upon alarm raiſed within the houſe, and 
means uſed to ſcare them, the invaders ſhall deſpiſe theſe 
; warnings, and openly perſiſt in their purpoſe to force an en- 
"oy This would even be the moſt POOR of all fitu- 
> t ES | ations 


329 
HOMICIDE. 


* 
LS 


Killing of a 
Houſe- breaker. 


: ; 
— E A — * — — + 
SR PE —— En non ——— _ 
8 — — — ESI FEISS 
. . oO ̃ —— ů ů — 
i 5 


. DEF, een; nee, A IO 


. 
* 4 
N 
y 
4 - - 
- —— | : I 
n n * — werrtionin —— bt a bt — PII 
— — — tay ———— — — - - — 5 R By t 
Ee — . — — S — ED = — RY e — 
2 3 5 - To= © db. — C_z_r ————m 
P eb, afar nn » ICs — — — — — — = 
HO. "F P20" 8 . r : a 
— 


r eee 


* e 
ET AI 


* 

_ 
7 
(1 

0 
by: 

4 
41 
* 

* 
Le 
4 
. 
. 

q 


EE eee 


— * 
8 7 * 5 * 2 
33 


_; 
2 


— — 
c on, 


PS ot 
, r ho rn , , 
; uu . 2 


——— ñ —ꝛ—— 


3 S FC bing tots. an ET — 4 , — = b — 
* 1 2 — 2 N * E 7 " < * 5 C * y K r. — * — 10 FN FI » 8 a = _ 
K * * — — by rang. c „ Pr * C 1% 2 4 TELE * 2 n — 2 7 T W_ — * 5 r . * . - a N a — — 
— * * ' PIE L ut 4 % 5 e Dre * 1 ee 4 - <>.» "ENG" + — — — 4 2 5 OS ro => 5 nga. FRY * N dag r * 
A — — by nr. 34 * > Ne nn: ICE 20S Silt = AR, n S IO Op amine: — g . 54 40685 e NM e 
4 * * 
. : * I — SN 2 = 2 q : «4 — 7 
. — 5 2 # \ * a 8 e N R _ < L * * 5%, - | Wy; 
— 0 2 3 8 422 Wr OO 9 6 ns n Seb . : - — 2 ; 7 
r JPN — n 1 — 2x4 ve r 8 * e 0 bg as EX. , : eee : 3 * . 288 
* * hos Rs PER 3 . * y Ry N * Lis - = 52 q 5 — = a 1 5 4 . — * 7 * 
; "CRE USED. AA « - —ͤ —— le a — . , 
* Y — 52 44 ab * . is ” * 1 * 1 . "vr "et 4 * y 
— 6 — . 4 4 : - 4 : — - 3 
| a p 


5 * 225 Toes; 
. gx, e Ms 
FE 
R i — & $23 * PIT) 


T 6 
** k 
_— 1 


gg 35 eV cl eee 
| 


- ———_— —— —  — 


330 


CHAP. VI. 
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Killing of Far 


aiurnus. 


_ OF OFFENCES 


ations to thoſe withiv; who. are: TERS aſſured of this moſt vio- 


lent intentions, if entrance ſhall be obtained, and muſt there- 


fore defend themſelves, by any the moſt efſectuni n, jo | 
"59s as they have it in their e 


IN the cate of one who "IPA "x tl day-time, there are 
plain and ſubſtantial reaſons, why more caution ſhould be 
obſerved. It was accordingly the precept of the Moſaic law, 
„If the ſun be riſen upon him, there ſhall blood be ſhed 
“for him.” The law, alſo, of the Romans, ſeems only to 
have permitted the killing of the fur diurnus ji telo ſe de- 
* fenderit.””* And in our ſtatute 1661, c. 22: there is no ſpecial _ 
excuſe ſet down, but of homicide committed upon thieves and 
robbers, breaking houſes in the night. Theſe authorities are 
however rather to be received, as applicable only to the or- 


dinary caſe of invaſion of one's property in the day-time ; 


which being that the danger may be warded off without re- 
courſe to thoſe ultimate means, they are therefore forbidden 
to be uſed. But in this, as in every other enquiry. in cri- 
minal matters, conſideration muſt always be had of all the 
circumſtances of the ſituation. And that a perſon who is 
aſſaulted in the open air, to be robbed, or whoſe houſe is fe- 
loniouſly attacked, in order to be riffled or burned, or to 


commit a haimeſucken on him ;- that he is obliged in any | ; 
cafe, or at any hour, rather to ſuffer this great wrong, which 


the law puniſhes with death, than to hinder it, if it can no 


otherwiſe be done, by killing the invader ; or that law has 


received any preſumption ſo contrary to the truth, as that 
this cannot be neceſſary againſt an attack in the day-time 


any of theſe things, it is neither reaſonable in itſelf, nor 
agreeable to the analogy of the reſt of our practice, to be- 
lieve. In ſolitary and remote ſituations, WARES there is little 


I i uſe 
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"old of paſſage; or likelihood of: relief. there may Hi no HOMICIDE. 
other means of defending one's property. And if this were . 

not itſelf a ſufficient reaſon; how is the owner to know that 

the ruffian Who aſſails in this open faſhion will be con- 

tent with his effects, and not endeavour, as in the day- time 

he is ſtrongly tempted, to take his life too, that he may not 

15 ban or bear evidence againſt him? 


- ria ay are not i probable, yet caſes may even be Killing of Fur 
imagined, to juſtify the ſlaughter of the felon, though the“ . 
| firſt abſtraction was of a ſecret and proper theftuous nature. 
Put the caſe, that a perſon on foot, and at a diſtance from 
any habitation or reſort of paſſage, meets a thief riding off in 
all haſte upon his horſe, which he has ſtolen from the field. 
If he call to him to ſtop, and inſtead of complying, if the thief 
continue the more haſtily to ride away, whereby he will ſoon 
be out of the reach of the owner's purſuit, or of any hue and 
cry that he can raiſe againſt him, there ſeems to be no law 
which ſhould hinder him to ſave his property in this neceſſity, 
though at the expence of the felon's life. Unde ſequitur,” 
ſays Grotius, * / ad jus ſolum reſpicimus, poſſe furem, cum re- 
« * fugientem, i aliter res recuperari nequeat, jaculo proftrari nam 
« que inter rem et vitam eſt inequalitas illa, favore innocentis, et. 
« raptoris odio compenſatur 1. It is not a ſound argument, 
that is drawn to the contrary from the proviſions of our 
| ſtatute, 1662, c. 6. which directs a certain courſe for the 
purſuit of thieves and depredators, by application to the 
_ neareſt magiſtrate, and raiſing the poſſe of the pariſh, and 
declares the killers free of challenge, if in this purſuit any 
of the thieves be ſlain. For this whole ordinance relates to 
the ſituation * after the away-taking of the goods,” and 
"= nk N Tt 2 | | | cannot 
7 Lib. 2. c. x. No. . 
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CHAP. VT. cannot be conftrued as in derogation from any power 


VVvVhich ariſes to the owner at common law, for nine, : 
himſelf in the {mmm nA VV 0 
Homicide in IV. n as ie ae in Jefohee! rain: 


9 any attempt to perpetrate a felony on goods or perſon. But 
the more ordinary ſituation of ſelf-defence, is that where 
the motive of the invaſion is not ſo foul, nor ſo deliberate, 
but lies in ſome miſbehaviour of one or other of the parties, 
ſome offence of word or deed, real or conceived, which has 
kindled anger on the ſpot, and led to the mortal ſtrife. . 
Now, with reſpect to all laughter committed on ſuch oc- 
cafions, it is the doctrine of the law of England, grounded . 
in its tenderneſs of the life of man, that it will not hold 
the ſurviver entirely guiltleſs, but will rather preſume that, 
which it cannot always inveſtigate, but which muſt often 
be agreeable to the truth, namely, that the ſurviver was in 
ſome meaſure to blame, and in a greater or leſs degree 
brought the aſſault on himſelf. On conviction, therefore, of 
ſlaughter /e defendendo, the priſoner is not ſimply acquitted, 
but has ſentence of forfeiture of moveables, againſt which 


Black ſtone, he has a pardon, and 'writ of welten of his goods, as a 
kt iv. P. 187. matter of courſe and right. 55 
| Homicide in O0 pendiibe again, in chis more lenient, but I ſhall not 


Op, . ſay wiſer than that of England, has not received any ſuch in- 
variable preſumption againſt the ſurviver, but inveſtigates . 
the fact in each cale as it happens; and in judging of the 
pannel's plea, requires ſuch a courſe of conduct to his en- 
tire acquittal, as bears earneſt of his peaceable diſpoſition, 
and ſincere averſion to ſhed the blood of his fellow- creature. 

; = That is to lay, 1 in all caſes where i it 3 that either in the 
| | 5 1 9 origin 


— 


bdrigm or the progeſs of the quarrel, or in the ultimate ftrife, Rr 
there was any thing faulty or exceſſive on the part of the 

ſurviver; there, for the ſake of correction and example, the 

Judge will inflict a ſuitable puniſhment on him, though it be 

true that he killed out of no wickedneſs or malice, but only 

to ſave his own life, and in the genuine belief that he could 

not otherwiſe eſcape. This laſt part of the rule, beſide that 

it is grounded in reaſon and uniform cuſtom, is declared by 

the ſtatute 1661, e. 22. which in the caſe, among others, of 

4 homicide in lawful defence, protects the ſlayer againſt 

the capital pain, but declares it lawful to impriſon him, or 

to inflict a fine on Him; to the uſe of che relict or dnn | 

dren of the deceaſed. | 

Tux general een of laughter in ſelf- defence, is, 

that it is committed from neceſſity; in the juſt apprehenſion, 

on the part of the ſlayer, that his own life cannot otherwiſe 

be ſaved, and without alloy of any other leſs excuſable 
motive. But this e aeareas will e to be particularly | 5 
. c 
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Fo 7 firſt the . muſt avs killed, 70 PIE his life. 1 Foe, Killce abe 
it will not bring him within the benefit of this plea, however — 0 . 
the caſe may be as to others, that he killed to avoid fome great | 
indignity, or even ſome bodily harm; if it be clear that this 
and no more was what he had reaſon to fear. If, for in- 
| ſtance, he kill to avoid being kicked down ſtairs, or upon 
attempt to horſewhip him, or roll him in the kennel, he can- 
not be fully juſtified : becauſe, how painful ſoever ſuch in- 
juries to the feelings both of mind and body, they ſtill are 
not mortal operations, nor attended with any immediate, 
danger of death; ſo that they amount only to a plea of great 


Provocation, which will not in any caſe completely exculpate. 
; „ This, 


334 or OFFENCES 


cHAP. vf. Thus, in the caſe of John Macmillan, ſentence of death was 
— —— — 5 
July 24. 1690. given upon a verdict, which implies that the dH — re- 
ceived repeated ſtrokes of a ſtaff or baton", 5 
Feb. 23. and IN the caſe alſo of Peter Maclean, a ſoldier, indicted for 
Mar. 1. 2710. the murder of John Ewan, by firing his carabine at him, it 
was found only relevant to reſtrict to an arbitrary pain, 
that he had been abuſed with foul names, her Majeſty re- 
viled in his preſence, and his on perſon aſſaulted, to de- 
June 9. 1701. prive him of his piece 2. The caſe of Enſign Hardie is a 
third illuſtration. This pennt had pleaded ſelf-defence on 
theſe grounds; that the deceaſed was the aggreſſor, had 
ſtopped his horſe by the briddle, and had ſtruck the pannel 
on the face with a rung or tree, to the effuſion of his blood, 
and brought him to the ground from his horſe. But all : 
theſe injuries, pleaded as amounting to ſelf-defence, were 
expreſsly repelled ; though as a great provocation, they were, N 


1 % The jury find the defun& Thomas Grierſon of 3 was killed by 

« the pannell's ſword, in the pannell's own band; and find that defence of the 

pannell's, that the defun@ run himſelf upon the pannell's ſword, not proven; 

and likewiſe, find the ſtick deponed upon, not ſuch a baton or ſtaff as might 
| “ brain or kill the pannell, eſpecially ſeeing all the firoaks the de funct gave the 

«* pannell therewith, did not ſo much as draw blood of the Nen. 7 Sentence oh 
death was 1 Augait 21. 1690. 5 | 


\ 


2 * The Lords find the indytment relevant to inferr the pains of death; and 

e ſuſtained the defence proponed for the pannell in theſe terms, viz. That the 

defunct quarrelled the pannell under the name of raſcall, how he durſt carry a 

“ fowling-piece, and that if the Prince had his own he durſt not do ſo; and ad- : 
ding theſe words, that her Majeſty was but a whore, and thereupon afſanlted 

the pannell for taking his carabine . him, relevant to reſtrict the lybel to 

an arbitrary puniſhment,” | «bak | 


AGAINST. THE PERSON. 


7 by: A Aion interlocutor, ſuſtained to reftri& the libel to an 


| arb in, I, 


- As appears Grant this caſe of f Hardie, it will not even as 
: ſufficient that the injury is of that kind, which by long con- 
tinuance may come to kill, or do a miſchief from which 
death may enſue. The aſſault muſt already have continued 
| fo long at the time of killing, and have been conducted 
in ſuch a manner, as puts the ſufferer in imminent and 
_ preſent danger of his life, and ſhews the aſſailant's pur- 

| poſe, not to be ſatisfied with leſs than his deſtruction, One, 
for inſtance, who is carried to the river and ducked, may 

by this abuſe contract a fever, which may prove mortal; o 

the operation may be ſo often repeated, or ſo unmercifully 
conducted, as to deſtroy the perſon on the ſpot. Vet neither 

of theſe hazards will juſtify him in repelling the outrage 
with death in the beginning. In like manner, a ſchool-boy 
may die of the conſequences of exceſſive correction; or he 


may be ſo cruelly ſcourged as to expire under the maſter's. 


hands. Yet if he draw a knife and ſtab the maſter on the 
firſt exceſs, were it even a great exceſs, he ihall certainly be 
| liable to puniſhment; 5 OF it Gy: be that he is even guilty of 


* 


| x 1/7 Interlocutor. « The Lords find the indytment relevant to infer the 
© pains lybelled, and 3 both the W _ peremptory Fh as 
55 Proponed for che pannell.“ 


vet nd Interests, given june 16. 1701, after an additional debate. The Lords 
ſfſuſtain theſe defences proponed for the pannell, viz. That the defunct was the 
«* firſt aggreſſor, and did take hold of the pannell's horſe-briddle, and when he 


was holding the horſe by the briddle, did give the pannell a ſtroak over the 


- « face with a rung or tree, and wounded him to the effuſion of his blood, and. 
that the defunct beat the pannell from his horſe conjur&:m, relevant to reſtrict 
“ the N to an arbitrary PR” 


murder. 
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CH AP. VI. 


— — 


Jan. 19. & 26. 
8 


Falſe Opinion of 


Da iger not ſuf- 
ficient. 


OF OFFENCES 


murder. Matters, in ſhort, muſt have come to the ſituation 

morti proximum, in which the ſufferer has a reaſonable and 
inſtant dread of death, before he can juſtifiably ſhed the 

blood of the aggreſſor, to put an end to the aſſault. In this 
view it probably was, that in the interlocutor upon the caſe 
of David Pretis, the Court made uſe of very ſpecial terms, 
and ſuch as are excluſive of any lower danger than has now 


been deſcribed. He pleaded, that the deceaſed had aſſault- 


ed him in his own houſe; had dragged him from thence, 


cut him in the head with ſome ſharp inſtrument, and beaten . 


him to the ground. But inſtead of adopting theſe allega- 


tions, the Court had thought it ſafer to find in general thus: 
“But for eliding the foreſaid relevancy, ſuſtain this de- 


fence to the pannel, viz. that his wounding of the defunct 
„ was in ſelf-defence, while the pannel was by the defunct's 


« invading of him put ler the imminent bannt of his 


6s life. 


Ir is not ſufficient that the pannel have killed out of ap- 
prehenſion, though in him ever ſo genuine, of danger to his 


life, if it was not alſo a reaſonable apprehenſion, and well 


grounded in the circumſtances of the ſituation. In a matter 
of this kind, the law cannot entirely pardon any vain terror 
or ſudden panic; for againſt this, ſo far at leaſt as concerns 


his conduct towards others, it is the duty of every man to be 


on his guard. Neither can it have conſideration to that extent, 


of an exceſſive timidity of temper, (which is a blameable ha- 


bit and ought to be corrected), nor of any groſs miſapprehen- 
ſion of the nature of the aſſault ; becauſe it will always be 
fuppoſed that by due caution and attention ſuch misfortunes 


may be avoided. If therefore one kill a perſon who makes an 


attack upon one in ſport wich a foil; or if one miſtake ſome 
N harmleſs 


AGAINST THE PERSON, - 7 


| harmleſs inſtrument for a piſtol preſented at one's head, and HOMICIDE. 

kill the ſuppoſed robber or aſſaſſin, ſome cenſure muſt: ne- 
_ ceſſarily follow. Allowance there may be for ſuch unfor- 
tunate miſtakes, ſince the deceaſed himſelf cannot be ac- 

quitted of indiſcretion, in that he made this feigned aſſault; 

but it cannot go the length of juſtifying the ſlaughter, which 
is not done on any real danger of the pannel's life, but 
on a falſe and haſty opinion only to that effect, | 
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Tus poſition is in ſome meaſure illuſtrated by the caſe of Falls Opinion 2 
Captain John Price and others, indicted for the murder of fick 


: John Reid corporal of the town-guard of Glaſgow, Their Nov. 24. 1690. 


defence was thus: that being in a tavern, they were abuſed 17 | 1 
by the people of the houſe, and were afterwards aſſaulted — 
by a multitude, who gathered in front of the tavern, and 1 [PE | 

attempted violently to break in on them; which obliged = i 
them to barricade the doors, and have recourſe to arms. >. ˖ 


In the mean time the guard arriving, and making open the 
doors, if any of them was ſhot by the pannels, this (they 
ſaid) was done ignorantly, and in the belief, excuſable in 
ſuch a ſtate of trepidation and diſorder, that the guard were 
part of the mob, continuing their aſſault on the houſe, Theſe 
allegations were found only releyant to reſtrict the libel to 
2 an arbitrary creme * MY og | 
= | eee . | * 


th Nena 16. 1 10 The Lords and the Pe anent the ſlaughter of 
« the deceaſt John Reid, and the pannells their being art and part thereof, by 

i each of them their ftricking at the guard, reſiſting or oppoſing them, or RY 
« drawn ſwords or piſtolls in their hands, relevant to infer the pain of death ; 

 * alſo that defence, that the pannells were aflaulted by the rable, who —__ 

fire upon the dogs, or the like expreſſions, before audible. intimation was made 

that the guard was come up, relevant to reſtrict the lybel, anent the laughter, 

A to an arbitrary puniſhment ; but they find the duply, that the pannells were 

_ © 2dvertiſed of the guard's being at the door, and required to open to them, ſo as 
they might hear the ſame, relevant to elide the ſaid defence fmpliciter.” +» 


338 1: oF OFFENCES 


CHAP. VI Iz; is equally obvious, that the apprehenſion of death b 5 
Fear of Death apply to the very time when the ſlaughter is committed. 
| of ki lag: ume It will not bear out the plea, that in the beginning the ſur- 
viver is taken at a diſadvantage, and at one period of the 
conteſt is © in periculo conſtitutus, if he has ceaſed to be 
ſo before the fatal blow is given. Tohn ſuddenly draws, 
and puſhes at James, who draws in- his defence, but gives 
back without thruſting, till he is forced againſt a wall, 
where he muſt either fight or die. If in this ſituation he 
\ Fill, it is ſelf-defence. But if at this moment John, ma- 
king a thruſt at James, happens to fall, and the ſword flies 
out of his hand in the fall, and is broken; or if James, at 
this time, by a lucky hit diſarms John, whoſe ſword is 
toſſed to a diſtance ; and if inſtead of uſing this opportu- 
nity to eſcape, or to make himſelf maſter of John's ſword, 
James ſhall follow up the accident with repeated thruſts at 
John, thus diſarmed, and kill him; he has at leaſt loſt his 
pretenſions to the plea of CE defrnce, however the caſe may 
ſtand as to any other. Or ſuppoſe that James, being put to 
the wall, has thruſt and wounded : if upon this John retires, 
; and James advances on him; and John retires ſtill farther, and 
James continues to advance thruſt ing at him, and at haſt kills; 
here alſo he cannot be juſtified. The caſe of Edward Da- 
vies, as it turned out on proof, ſeems to have been of this 
deſcription ; though I cannot for certain affirm whether it 
5 was judged on this or on another ground. Davies, a ſoldier, 5 
Dee. 8. & 18. was charged with the flaughter of Robert Park, a country- 
. man, by running him through the body with a ſword, from 
back to breaſt. He pleaded, that the deceaſed, and three more, 
provided with ſtaves, had attacked and beaten him in the 
ſtreet ; that he retired, and they preſſed on him, and cut 


him ſeverely i in the hand ; Oy he called for the aſ- 
| I 3 ſtance: 
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| Gftance of the gvard, which was near at hand, and drew and 
made uſe of his ſword. The reply was to this effect: that 


any danger he had ever been in was paſt, fince the guard 


were coming up to his relief, and the aggreſſors were re- 
_ tiring at the time; and that in particular this was the caſe 


with the deceaſed; as appeared from his being wounded by 
the pannel in the back. Either on this footing, or on that 
of high provocation, and that the pannel had never been 
truly in danger of his life, the defence was found only re- 
"Torn to reſtrict the mien to an arbitrary r d ee r, 

— Tur ſelf. defence muſt not 1 bilty be genuine in this ſenſe, 
that the killer is aſſaulted to the danger of his life, but it 
muſt be juſt and neceſary alſo; the one refuge which the 
killer has from this high peril of his perſon. That is to ſay, 
the plea will not be good in thoſe, not unfrequent ſituations, 


wjhere the pannel has other ways of eſcape from the aſſault, 
or the certain and eaſy means of putting an end to it, but 


out of pride, or humour, or ſome falſe notion of diſhonour 
in the thing, chooſes rather to ſtand and repel the violence, 
than have recourſe to them. One for inſtance, who is aſ- 
get at t mag day, on th ſtreet, where 1 may eaſily re- 
Uu 2 wh | Ss 2 17 


- * 


1 December 18. 1712. . The Lords find the pannel, his giving the defunck, 


© the time and place libelled, the mortal wound with a ſword, whereof he died, 
I relevant to infer the pains libelled ; and find the pannel, his being alone the 


+ time and place foreſaid, and a ſcuffle then happening betwixt the defunct, with 


S two or three more in his c company, and the pannel, and after a beating with - 


I ſtaves betwixt the ſaid men and the pannel, the faid pannel, his retiring and 
- 8 calling for the guard, and being mutilated in the hand before he gave the ſaid 
mortal wound, a defence relevant to reſtri& the ſaid libel to an arbitrary pu- 
* niſhment,” The jury, Jan. 26. 1713, found, That there was proof of the 
laughter, and none of the deceaſed having been in the ſcuffle. Upon which the 
| you had ſentence of death. 8 
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April 1. & 2. 
1691. 


Jay 24. 1690. 


ſet, and will not give back; he cannot allege that he kills 


for the ſake of his opinion, which, in the eſtimation of the 


the circumſtances which the jury find, and on which the 


of the matter that is laid to his charge, or becauſe they miſ- 


5 ly with the officer of juſtice, not to inform him of his miſtake. 
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tire, and find ſhelter among the byſtanders, or otherwiſe 3 if 
inſtead of doing ſo, he deliberately wait to receive the on- 


purely to ſave his life: he kills to indulge his temper, or 


law, is a falſe and a wrong opinion, and one which he muſt 
be taught to abjure in time to come. I may here quote the . 
words of the interlocutor on the libel againſt Captain James 
Bruce and others, indicted for the murder of Simpſon and 
Linklatur, two ſoldiers of the city-guard of Edinburgh. 
They pleaded, that they were violently aſſaulted by the 
guard, when drinking the King's health at a bonefire on the 
ſtreet. But this defence, the Court repelled © unleſs the 
“ paunels prove, that before the killing of Henry Linkla- 
% tur, they were (by the guard's aggreſſing them), put in 
1 preſent danger of their lives, and could not otherwiſe eſcape.“ | 
In the caſe alſo of John Macmillan, where the aſſault was 
alleged to have been made in the like fituation, one of 


Court proceed to give ſentence of death is this, © that he 
„ might with caſe have made his eſcape, ſo as to ſave his 
0 life without drawing his ſword. On the fame prin- 
ciple, one who will ſtand a mortal aſſault, rather than ren- 
der himſelf to the officers of juſtice, becauſe he is innocent 


take him for another man, (which error he obſerves, and 
fullenly declines to explain), is, by this vice of temper, or 
unſoundneſs of head, reduced to a far more difficult and 
more unfavourable plea than ſelf-defence. Theſe are things 
in which it is his duty to comply. He ought to yield though 
he be innocent ; and he deals moſt unfairly, and even cruel- 
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un eaſy to put many PEI caſes fa a like nature, in 
which, though the ſurviver is not the firſt to aſſault, yet he 

| kills out of a neceſſity (if it may be called fo), which is oc- 
caſioned by his own will, and choice of a courſe of conduct. 

I ſhall only farther explain this matter, (if I may be allowed 

| to uſe ſo familiar an illuſtration), by what is related, (and I 

believe is true), of ſome noted ſword's-man, who laid claim 

| to the ſole privilege of walking upon certain boards of the 
floor of the coffee- room which he frequented. This pre- 

_ tenſion had long been ſubmitted to; but was at laſt wittingly 
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and deliberately diſputed, by a gentleman, who fought with 


this uſurper on the ſpot, and killed him on his own do- 
maine. Certainly, it cannot be thought that the place ſuffer- 
cd a great injury in the loſs of ſuch a member of ſociety. 
Vet, in a trial for the homicide, this champion of the pub- 
lic right could hardly have had the benefit of the plea f 
ſelf-defence. For, in ſubſtance, the caſe was much the ſame 
| as if he had appointed to meet his antagoniſt in that place, 
and to fight purely for poſſeſſion of the ſpot. In ſhort, in all 
_ caſesof this deſcription, the ſurviver ſhows nothing of that a- 
verſion to ſhed the blood of his neighbour, which is a neceſſa- 
Ty ingredient of the plea of felf-defence ; but rather a ſort of 

I quarrelſome obftinacy, which courts and invites the aſſault. 


3. To have the benefit of a full and entire juſtification, 


dhe pannel muſt have obſerved the due temperance and re- 
2 ſerve, ( noderamen in culpate tutele, as it is termed by lawyers), 
in conducting his defence. The meaning of which is, that 
Vith reſpec to the weapons employed, the ſeaſon and the 
_ way of uſing them, and in all other particulars, he muſt have 
confined himſelf to that juſt degree and meaſure which were 
_ requiſite towards his own ſafety, and have done what in 


Moderamen in 
culpat. Tutele 5 
what it is. 


— _ — 
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CHAP. VI. him lay to take himſelf out of the ſtrife, nhent ſhedding 
the blood of the invader. For if in any of theſe points 
there have been exceſs or precipitation on his part, ſome 
reprehenſion proportioned to the error will attend it; true 
though it be that he was in danger of his life at the time of 
killing, and ſtruck the mortal blow for his own protection, 
” and not out of any malice or revenge. Thus with reſpect to 
weapons, One is ſuddenly invaded and beaten with a club, 
Poker, or the like dangerous weapon, by a perſon of ſupe- 
_ rior ſtrength, and in a chamber from which he cannot rea- 
dily eſcape; and in this ſituation, to fave his. life; he draws 
his ſword and kills. It is however proved, that he might 
a have found in the apartment the like weapon to that with 
which he was attacked; or that by cool and ſkilful manage- 
ment of his ſword, he miglit have made good his retreat 
| from the chamber, without ſacrificing the aggreſſor's life. 
3 That he has done otherwiſe, may, and, with the aid of the 
. proper circumſtances in evidence, will be preſumed, to have 
been owing to the alarm and trepidation which are natural 
on ſuch an occaſion, and not to any cruel or malignant pur- 
poſe. But though this diſorder of ſpirits be ſuſtained. as 
an excuſe to him; ſtill it is in ſome meaſure a blemiſh in 
his conduct, and deprives him of the benefit of an . 
aud entire b e 2con Foxy | 


Exceſſus Mode- Pa is in this lens hes we are to underftend the error 
Feb a and in the caſe of John Govan, which finds the pannel liable to an 
eb. 20. an 
Mar. 3. 1710. arbitrary puniſhment, at the ſame time that it implies him to 
have been in danger of his life. They find the libel relevant 
« to infer the pains of death; and ſuſtain the defences propo- | 
“ ned for the pannel in theſe terms, viz. that the pannel was 
attacked by ns defunct and his aſſociate with opprobrious 
| OO . 3 
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4 n and beating of him, ſo that he was . to fly 
and betake himſelf to his houſe, and the defunct with his 
: © aſſociate returning and invading the pannel in his houſe, 


and there renewed the ſcuffle by beating of him, and the 


40 pannel, in dread and fear, laid hold on a ſword for his 
„defence, endeavoured to repel the violence, and force 
„ them out of his houſe, and that during the continuance of 


a this ſcuffle, the pannel gave the defunct the deadly wound, | 


_ « either in the houſe, at the door of the houſe, or before 
« the door, relevant to reſtrict the libel to an arbitrary pu- 
„ niſhment.”* Probably, this is alſo the juſt conſtruction of 


the interlocutor-in the caſe of John Macmillan. Macmil- Joly 24. —— 


lan had killed Grierſon, by ſtabbing him in the belly with a 
ſword. He ſtated in defence, that Grierſon had ſet upon and 


. 
HOMICIDE. 


beaten him with a great ſtaff; to the danger of his life, which 
_ obliged him to draw his ſword ; and that Grierſon's ſervant. . 


then laid hold of and ſtopped him, till Grierſon ſtruck him 
ſeveral violent blows more. The interlocutor was thus: 

And as to the qualification of ſelf-defence, find that de- 
10 fence, that the pannel was aſſaulted and beaten by the de- 


= 6 fun, with ſuch a great batton or rung, as might have 


3» braingd or killed him, and could not get fled, nor ſave his 
life otherwiſe, ban by drawing his ſword, after he was ſo 


(0 


© aſſaulted, relevant to liberate the pannel from capital pu- 
niſhment, but prejudice of inftiting an arbitrary pain, 
be attended to. If they had been, that the pannel could not 
_ fave his life without fabbing the deceaſed, certainly the judg- 
ment would have been unjuſt in ſubjecting him to any 


puniſhment at all. But the hypothetical. ſtate of facts, 


to which the ee ee applies an arbitrary puniſhment, 


0. is —_ this, that he cu not een without drawing his. 


ſword . 


as accords.” Now the words of this judgment are to 
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Nov. 9. 1685. 


 Exceſſus Mod. 


rams as to 


time. 
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. ſword ; whith deres ihe caſe open to this eoriſtraction, that 
by the due management of that weapon, againſt a perſon at- 
tacking with a ſtaff, he might have frowned his aer vith- 


our ſtriking a mortal blow. — 


Tukkk is likewiſe exceſs in the degree of the viclwee by | 
which the pannel has warded off the danger of his life; if 
out of extreme fear and agitation, he has continued it long- 
er, or has done more, than was abſolutely neceſſary to dif. 
able the invader. In the trial of Urquhart and Webſter for 
the laughter of Simpſon, it was urged in behalf of Webſter, 
(for Urquhart was alleged to have had no concern in the 
violence), that the deceaſed had bruiſed him with a large ſtaff 
or baton, thrown him to the ground, and trodden upon him 
to the danger of his life. In reply, the proſecutor allowed 
the relevancy of this plea, but obſerved, that there was at 
leaſt an exceſſus moderaminis on the part. of Webſter ; as he 


had brought Simpſon to the ground with a blow of a ſtaff, 


and had afterwards ſo bruiſed and abuſed him, as to break his 
ribs, and occaſion death. The Court find the libel relevant 


to infer the pain of death; © ſuſtain the anſwer of ſelf-de- 
* fence relevant to elide the dittay; and find the reply of ex. 


* ceſs relevant to take off the defence.“ An ambiguous ver- 
dict was returned; and the iſſue was, that in terms of the ſta- 
tute 1661, both pannels were decreed in a certain ſum to the 
relict and children of the deceaſed, and were ordered to 


goal, during the r of the Court. 


AGAIN as to time. If John is in the act of nas his 


ſword on James, and James ruſh in upon and kill him be- 
fore it be fully drawn, there is here alſo a precipitation and 
exceſs, for which the killer ſhall be anſwerable to the law. 
Vet it may nevertheleſs be a juſt caſe of ſelf-defence. For 
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let it be ſuppoſed that the deceaſed was a noted ſwordſman, HOMICIDE. 
and of ſuperior ſtrength to James, and a man too of a known | 
cruel temper, and that he had poſted himſelf by the door of 2 
the chamber, ſo as to hinder James from eſcaping ; certainly 
James was in plain jeopardy, and had good reaſon to dread 
the worſt, Yet, as there is an apparent precipitation on his 
part; a departure, in ſome meaſure, from that ſtrict and ſcru- 
pulous caution, which the law would recommend and en- 
| join in ſo intereſting a particular; he cannot be diſmiſſed 
entirely free of cenſure or rebuke. In another ſenſe, any 
exceſs in the article of time, ſeegis to be ſcarcely recon- 
_ cileable to the juſt notion of ſelf-defence. This is, where 
the ſlaughter is not inſtant upon the attack or danger, but 
at ſome interval of time. For in this fituation, at leaſt if 
the interval is of any length, the deed can only be at- 
tributed to the principle of revenge; which always makes a 
caſe of murder. With this in ſome meaſure coincides the 
exceſs in point of place; which is, if the pannel beat off 
the aſſallant, and purſue him any conſiderable way in his 
retreat. In either of theſe ſituations it is not an exceſſus 
inculþate defenſionis, or nimious yiolence in defending, but an 
erxceſſus defenſionis ſimply; an act of aggreſſion, and an entire 
departure from the defenſive line of conduct. 


— 
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TovcninG theſe ſeveral modes of exceſs, it would be a vain Limitation of the „ y 
attempt, (though not untried by the Civilians), to reduce 1 Ft 
them, and the different poſſible combinations of them, under 
afew general and invariable rules. By the very nature of 

every ſuch queſtion, it is a queſtion for the conſideration 
of the jury, and which muſt be reſolved on a complex 
view of the whole caſe; wherein regard is had not of 
this or 'rother article only, which prima facie, or gene- 
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rally ſpeaking, may be counted anfirioneatie;) to the': pan- 


nel, but of all and whatſoever thoſe circumſtances of the 
ſituation, which may reaſonably be ſuppoſed to have affect 


ed him at the time. And one conſideration there is on 
his part, which ought always to be duly weighed; as in- 
deed, unleſs this be done, the foregoing rules would circum- 
{cribe his plea within too narrow bounds. I mean the dan- 
ger to himſelf, from too great tenderneſs to the invader, 
or an exceſſive backwardneſs in defence; the effect of 
which may be, that he loſes the proper ſeaſon of defending 
himſelf to advantage, or with effect. Thus, though it be a 
point of duty to retire ffbm the aſſault ; yet this is always 


to be received under proviſion that the aſſault be not ſo hot, 
as makes it difficult to retire, and ſo that in retiring. the 
perſon do not materially encreaſe his own danger, or put 
| himſelf to a plain diſadvantage for conducting his defence: 
As if he have to retire down a dark or ſteep ſtair-caſe, or 


by paſſages better known to the invader than to him. On 


the ſame ground it cannot be exacted of him, to wait till the 
piſtol is in the very act of being fired at him; or if the 
enemy have drawn, and be ruſhing towards him, he may 


meet him with his fire, before the point be at his breaſt. 


This ſeems to be allowed by the judgment in the caſe of 5 
Captain William Barclay, of which Mackenzie gives ſome, 


but rather an incorrect account. The interlocutor is in 


theſe words : © The Juſtices repels the haill defences and 


* qualifications proponit for the pannells in reſpect of the 
« reply; and finds that the qualification of ſelf-defence is 


relevant in this caſe, that the defunct Sinclair or his ac- 
* complices were the firſt aggreſſors, without any juſt pro- 
 & vocation given by him, and that he woundit the pan- 


nell's 2 
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_ nell's brother or ſervants, and thereafter purſued the pan- 
© gell with a drawn Sword or bended piſtol.”” 1k 

| In like manner, it is generally true that one is not to uſe 
2A : and weapon againſt that which is not mortal. Yet this 


_ alſo has its exceptions, If two perſons ſet upon one and 


invade him, the one with a ſword, and the other with a 
ſtaff, which the latter uſes to diſconcert him in his defence, 
ſo that he may be laid open to the aſſault of the former; is 
it to be doubted that the ordinary rule of meaſuring wea- 


pon againſt weapon is ſet aſide, and that he has right with 


any weapon, or in any the moſt ſpeedy Ways to diſpatch this 
5 baſe and indien aſfiſtant? 


4. Even when | all theſe conſiderations unite in ſup- 
port of the pannel's plea, as relative to the moment of killing, 


they may however be accompanied with one circumſtance- 


more, which ſhall hinder them to work his abſolute juſtifi- 
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— ; 


What if the 


Killer occaſioned 


the Aſſault, 


cation and acquittal, This is, if in any degree the pannel _ 
has himſelf been the cauſe of the fatal ſtrife. John and 


James deliberately appoint to fight with mortal weapons; 


and in the courſe of the combat James is wounded and re- 


tires, and calls to John to deſiſt; which John refuſes, and 
follows up his advantage ſo hotly, that James, purely to ſave 
his life, is at laſt conſtrained to kill. If, as ſeems more pro- 
bable, this is not even a caſe of murder, at leaſt it gives no 
room for the proper plea of ſelf-defence ; becauſe the dan- 


ger and neceſſity are the act of John himſelf; are the reſult 


of a ſituation, which he has deliberately med. In the 
| caſe of Robert Robertſon, it was even judged to be murder 
in the ſurviver, notwithſtanding the more favourable plea, 
9 chat on an. 70 the field he carneſtly declined the com- 
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— 


OF OFFENCES 


bat 1, and was threatened, and abuſed, and drawn upon by 


the deceaſed ; ſo that he had no choice, but was neceſſitated 
to defend his life: And of theſe things he offered proof. 
But, though urged to the effect of alleviating only, this de- 
fence was diſregarded; and the libel alone was remitted to 


the aſſize 2. Much leſs, therefore, will the excuſe ſerve, if 


the parties have gone to the field, though in heat of blood, 
and on a ſudden quarrel, and have fought fairly, without ei- 
ther of them giving back or declining the ſtrife. By our 
practice, this is nothing leſs than murder ; as was determi- 
ned in two caſes, after full debate on the ee e 0 

Tux firſt is the caſe of William Mackay, and was 6 5 


thus. Mackay, a taylor, being in the caſtle of Edinburgh, 
had quarrelled with a ſoldier who was in company with him, 


drinking ; and blows had paſſed between them. Mackay- 


faid to the ſoldier, that he durſt not fight him, or uſe him 


ſo, if they were beyond the gates of the caſtle. They 


then left the caſtle together, and went to the city, and got 


ſwords, and from thence proceeded to the fields (the King's 
Park), where they firſt fell to blows, and afterwards drew 
and fought fairly; and the ſoldier was killed. In theſe cir- 
cumſtances, Mackay, beſide denying the challenge, offered 
to prove that the deceaſed was the aggreilor, and drew on 
him, and obliged him to defend his life. The proſecutor an- 
{wered, that he would prove the challenge and appointment 
ſtated 


80 that eſto argumenti cauſa, he had gone to the erdigs with him, yet ha- 

eving repented him on the place, it was lawful for him to have reſiled; like- 
as, de facto, he did refile and refuſed to fight; but being forced thereto by the 
defunct, it was neceſſary for him 85 his own defence to draw his ſword.” 4 


2“ Finds the zndifiment 8 notwithſtanding ths defence and duply, | 
and remits the ſame to the knowledge of an aſſize.“ I have not found that 
| this 8 8 came to any Iſſue ; _ diet v was e from time to time. 


AGAINST. THE PERSON. 


: dated in his libel. The Court repelled the defence 1, and 
5 the pannel was convicted and condemned to die. | 


2 i caſe, that of James Gray, was that of combat 
between two perſons who quarrelled in a tavern, and left their 
party with a purpoſe to fight ; and. fought accordingly hard 


by the houſe. The defence and libel were both remitted to 


the jury 2, who found, © That the pannel did commit the ſaid 


« ſlaughter upon the defunct Archibald Murray, and that 
„ with one vote; and as to the ſecond part, relating to the 


e pannel”s ſelf-defence, they find no ſuch thing proven; but on 
© the contrary, that the pannel and defunct came both out from 
_ « their company, moſt likely upon one and the ſame deſign.” The 
pannel had ſentence to loſe his head. | 


© In the caſe of an appointment to fight, the parties ars 
on the ſame footing, and equally in the wrong. The fame 
rule of judgment will therefore a fortiori apply, where- 
ſoever the ſurviver was himſelf, in the main, the provo- 
ker of the quarrel, and by his own: miſbehaviour excited 


that reſentment, againſt which in the end he has found it 


neceſſary to defend himſelf, by the laughter of his antagoniſt. 
Upon words between John and James, John ſtrikes a blow; 
| whereupon James draws and aſſaults John ; who alſo dr aws, 


but 


= Repels the deſence proponed for the pannel, as the ſame 1s alleged complex- 
Ay, and ordains the dittay to be put to the knowledge of an aſſize. The libel 
was 4 both on the ne n duels and at common law. - 


2 * The Lords and the libel relevant, and that wers is no | neceſſity of any 


4 diſtinct probation for proving precogitate malice, and remits the libel,“ Cc. 


9 As alſo, 4 They find the exception of ſelf-defence imply proponed, relevant, and: 


_ © refuſes to grant precognition upon kl * and eircumſtances mention. 
> ed! in the defence.” 


"What if the 
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but retires, defending himſelf, as far as he can; till being | 
put to the wall, he is at laſt neceſſitated to kill, having no 
other means of eſcaping the danger. This ſlaughter cannot 
be accounted leſs than culpable homicide, being the reſult of 
a neceſlity, which the ſurviver has occaſioned by his own 
wrong; a wrong for which, even if it had not been attend. 

ed with ſo fatal an iſſue, ſome atonement on his part would 
haye been due, and much more where it ends in the deſtruc- 
tion of the injured perſon. Judgment went upon this ground 


in the caſe of the Maſter of Tarbat and others. Theſe | 


perſons. were charged with the murder of Elias Poiſet, a 
French gentleman, whom they had met in a tavern, by run- 


ning him through the body with a ſword. They gave this 


account of the matter for themſelves : that the deceaſed, 
along with his brothers, George and Iſaac Poiſet, and an- 


dther Frenchman, the Sieur de la Maſſie, had entered the 


hall of the tavern where the pannels were ſitting by the fire, 
and there attacked them with ſwords and piſtols; which ob- 
liged them to kill in ſelf-defence. It was ſet forth in reply, 
(and in part it was admitted by the pannels), that they had 


previouſly intruded into George Poiſet's chamber, where 


he was in bed, and had abuſed his perſon; and that after : 


being turned out, they had again alarmed and diſturbed him, 
by beating on the chamber-door. Accordingly, the defence 


was found _> relevant, to reſtrict the libel to an arbitrary 


FM 


x © Find the n that the W was committed in ſelf. So hs 


* vant in thir terms, v2. That after the ſaid pannels, in the firſt libel, came out 5 
« of George Poiſet's chamber, and after their ſecond attempt, by beating and 


. * raping at his chamber. door, and that they were ſet down peaceably at the fire · 


e le, the defunct and his 88 and Mr de la * came into the room 
and . 


AGAINST. THE PERSON. 


In the ous of any aſſault, as above imagined, af a vio- 
" Joi or painful nature to the perſon, there ſeems ſcarcely to 
be room for difference of opinion. But neither ought it 
to turn the ſcale in favour of the pannel, that he did 
not aſſault to hurt the body, but in ſome of thoſe other 
ways, which argue leſs of anger than contempt, and for that 
very reaſon, at leaſt among perſons of a certain rank, are 
perhaps only ſo much the more difficult to be endured. The 
caſe of Lieutenant Robertſon may be conſulted with rela- 
tion to this point. Upon the whole caſe as proved, there may 
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—— — | 


What if the 
Killer gave Pro- 


vocation. 


Maclaurin's | 
Caſes, No. 68. 


be no reaſon to think that much injuſtice was done by the 


general verdict of acquittal. Yet the Court could not pro- 
perly have given an interlocutor on his defence, as releyant. 
to exculpate ; becauſe, though groſsly inſulted and reviled, 
he had himſelf been the immediate author of the com- 
bat, by a contumelious aſſault on the perſon of the de- 
ceaſed; having riſen from the table where he was writing, 
and having erglicd the room, and polka the deceaſed by the 
noſe. 
Tnxxx does not even ſeem to be any ad 10 6 why he 
| ſhould not be liable to the moderate correction of fine and 
_ impriſonment, appointed by the ſtatute 1661, who brings the 


aſſault on himſelf, by the provocation of contumelious words, 


. or derifive ſigns and geſtures. However blameable ſo ardent 


a temper in the deceaſed, and though it would have been 


murder in him, if, in revenge of the taunt, he had inſtantly 
killed the reviler; yet, as the event has happened, this per- 
ſon cannot be held free of blame, who knowing that temper, 
applied ſuch incentives to it, or if he knew it not, was. 


raſh. 


5 4 afaulted the ks, by prefenting nd piſtols to them, or thruſting at 
( ther with drawn ſwords, before the pannels made any violent oppoſition. ta 
"mM ” eien to 1 che libel to an OY puniſhment.” 
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CHAP. VE. raſh uud to make ſo dangerous a trial of what it e might 


. X 


prove to be. Though his words were not a provocation'to 
juſtify, or even to excuſe the killing of him, and make it leſs 
than a capital crime ; it does not follow that they are there- 
fore no wrong at all, and inſufficient even as a ground of 
cenſure on the ſpeaker, being himſelf the ſurviver, and the 
flayer of the very perſon, to whoſe reſentment (within 
certain bounds), this inſolence had juſtly expoſed him. If 
the law of England, without enquiry, preſumes a wrong in 
the ſurviver, in every quarrel which ifſues in homicide /e 
defendendo, we certainly will go: the length of attending to 
any actual, 289 705 et VERSE 1 e hat is e 9 
him. | 

I HERE conclude my enquiry concerning Konilcide in ſelf. i 
defence, the laſt ſpecies of that homicide, which is termed 
juſtifiable, and does not expoſe to any ſort of correction. 
In explaining it, I have neceſſarily introduced ſome inftan- 
ces of another ſort of homicide, of which we are next to 

treat, namely, culpable homicide, which implies blame in 
the killer, and is followed with puniſhment, more or leſs 

conſiderable, en . er Ws 


V. Convinihe HomIcIDE appears to be of ſeveral kinds | 


and degrees ; which are - ogra in N reaſons. 


1. IT has been ſaid, and does not ftand i in 15 of falther : 


illuſtration, that it is culpable homicide, where ſlaughter 


follows in the doing even of a lawful act; if it be done without 
the due caution and — for Wee injury to 
others. | | 6 e | 


AGAINST THE PERSON. 


7 * Ir has alſo een ſaid, . that it falls under the ſame 
_ conſideration, if death enſue on the doing of an unlawful 
and prohibited thing; ſuch as the diſcharging of fire-arms, 
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or the throwing of ſtones or fire-works in the ſtreets of a ci- 


ty, or the whipping of a horſe N ſo that it ſprings for- 


— and kills a paſſenger. ; 
3. A THIRD > caſe of culpabla daeoletdul alſo incidentally 
talen 0 of, and which may ſometimes ſtand higher in 
the ſcale of guilt than either of the others, is where death 
enſues by miſadventure, without the intention of the killer, 
and in an unforſeen and unlikely manner; but withal on a 
purpoſe to do ſome ſort of bodily harm to the deceaſed. 
If John and James, perſons of equal years and ſtrength, 


25 happen to quarrel, and John ſtrike James a ſingle blow 
with the hand, which unhappily kills him; or if John. 


thruſt James aſide, and James ſlipping a foot fall to the 
ground, and have his ſkull fractured, and in conſequence 
die; in either of theſe caſes the death is an extraordinary 


caſualty, ſuch as no one who ftrikes in that faſhion can 


fairly be preſumed to have intended, or to have thought 
of as a probable or even poſſible event. Yet as John is 
| blameable, in that he uſes any manner of violence to the 


_ perſon of his neighbour, and would be liable to ſome cenſure. 


even on that account, if nothing more happened ; and as 
his neighbour has actually died of this violence; ſo, for the 
| fake of example, and the ſatisfaction of the public, as well 
as of the relations of the deceaſed, he ſhall, within cer- 


. tain bounds, be anſwerable for the mortal conſequence, 


which it will here, without much enquiry, be preſumed 
: that nothing but great indiſcretion on his part could oc- 
es 17 "3 caſion. 


Culpable Homi- 
' cide by Miſad- 


venture. 
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caſion. Many caſes might be cited in illuſtration of this | 
part of the Jaw. I n confine e to the eee 


WILLIAM Maso WAS indicted Fon the 8 of William 
Ralſton, by beating him and throwing him againſt the 
ſharp corner of a cheſt, or chair; whereby he was wound- 


ed in the temple to the effuſion of his blood in great quan- 
tity ; of which injury he died. The pannel ſtated ſun- 


dry pleas, ſuch as ſelf-defence, caſual” homicide, and that 


the wound, of itſelf, was not of a mortal nature; all 


which, as well as the libel, were ſent to the aflize. But the 
Court were of opinion, that even as laid in the libel, the 
charge was not of that nature, which implied. either a 
mortal or a highly injurious purpoſe to the perſon of 


the deceaſed; and they therefore found it only relevant 


to infer an arbitrary pain *. The like relevancy was found 
upon the charge againſt William Bathgate ; where the man- 
ner of the death was ſet forth to have been by beating the 


| deceaſed and throwing him to the ground, but without men- 
tion of any weapon uſed againſt him, o or r of Dy. wound: in. 


flicted on his perſon 2. 5 . 
1 « Finds the libel as it is libelled, only relevant to infer penam extraordina- 
„ 73am, and remits the ſame to the knowledge of an aſſize; and alſo remits the 


_ «. defences proponed for the pannel, viz. That of caſual homicide, ſelf-defence, 


and that the wound was not of itſelf mortal, likewiſe to the knowledge of an 
« aflize.” The aſſize found, © that what was committed by the pannel was in 
© ſelf-defence.” He had ſentence to 0 pay the _ of 3 247 Sea to the 1 


| of the deceaſed. 


2 66 The Lands find the libel as libelled only relevant to infer an arbitrary . 


e puniſhment, and ſuſtain,” Oc. as formerly quoted. | 5 
On the circuit at Aberdeen, in September 1792, this n was returned ; 


* George Sellar. F ind it proven, Rar at the time libelled the pannel = 
OE N George 


I 6HALL next cite the trial of John Graham, for the mur- 
der of John Ruſſell. After relating that the deceaſed had 
met / the pannel and his ſon on the highway, driving cattle; 
and that without any provocation, they with opprobrious lan- 
guage and threats, ordered the defunct 70 29 of, the libel 
proceeds thus; and the ſaid John Ruſſell then running off 
„ yas. beat by the ſaid John Graham elder and his ſon, or 
« purſued and chaced by him and his ſaid ſon John, with 


« ſticks or ſtaves, or other mortal and offenſive weapons, on 


5 © horſeback, and wounded to the great effuſion of his blood, 
and obliged by force and violence, or terror and fear of 
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on a Purpoſe of 
ſlight Injury. 
Mar, I, & 8. 


1727. 


their cruelty, to run into the water of Nith ; which with 


the violence of the ſtream carried him down, ſo that at 
« ſome diſtance he was found dead.” Now here was a 
plain abuſe of Ruſſell's perſon, which iſſued in his death, 


And yet, as related in the libel, the aſſault could hardly be 


aid to juſtify a charge of murder; ſince Ruſſell rather ap- 
peared out of exceſlive fear and terror to have thrown him- 
ſelf into the ſtream, than to have been under any neceſſity of 
doing ſo, to ſave his life. At leaſt this was the view in which 
the matter had occurred to the Court. For though they 
found a capital relevancy on the general and concluding 
charge, that at the time and place libelled the deceaſed was 
murdered, and that the pannel was art and part thereof; yet 
' with reſpect to the above facts related in the libel, they were 
_ of a different opinion, and found as follows. © Separatim 
find, that he the pannel, time and place foreſaid, did either 
1 1 himſelf, or by hounding out his ſon, purſue and give 


„ „„ ene 


8 Gen Sellar did e ths 3 Robert Paterſon a blow on the head with 
a click or clip, and that Robert Paterſon died in conſequence of that blow: 
Fut find no proof of malice againſt the pannel, and recommend him to the 
_ © mercy of the Court.“ He had ſentence to be impriſoned for fix months, 
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85 chace to the defunct with ſticks or ſtaves, ain thereby 
* forced him into the water of Nith, wherein he periſhed, 
* and thereafter was found dead, relevant to infer an arbi- 
al 9 Ae e The j Jury TORRE mas e not "TOO 


I rip a fourth illuſtration in the cuſs of f Gaſpar Rey- 
ſano, an Italian, who was charged with the murder of Ro- 
bert Lamb, by throwing him backwards-down ſtairs; where- 
by he received a wound in the head, of which he died 1. 
It appears that the ſtairs were winding, or (as they are pro- 
vincially called), turnpike-ftairs, and that the deceaſed, who 
was much in liquor, had fallen backwards down ſeven or 


a eight ſteps at the foot, ſo that his head lay out at the threſh- 


old. On the whole circumſtances of the caſe, as own in 
the libel, the Court had been of opinion, that though the 


pannel was criminal in puſhing or ſtriking the ' deceaſed in 


fo hazardous a ſituation, yet he could not be held to have been 
actuated by a mortal purpoſe. They therefore found the libel : 
only relevant to ne an r uy | And on convic- 


TIES! tion 


x « Did upon the 25th, or one or other of the days of Auguſt laſt, without 
« any juſt provocation, wilfully and violently throw the ſaid Robert Lamb, who 
« was then lodging at your houſe in the Canongate head, over the ſtair of your 
% ſaid houſe, upon which he fell and received a wound or bruiſe upon his head, 
«+ near to his right ear, or upon ſome other mY 25 his body, . he died 


© next day, or ſoon thereafter.” 


On the 5th of Auguſt 1741, Lillias Brown was indicted bor the An ler of Mary 
Mitchell, © by forcibly puſhing or flinging her headlong down the ſtair of her 


« own houſe, whereby ſhe received a wound in her head, and a fracture of her 
« arm, or wounds or fractures one or more on ſome part of her body, of which, 


« or of a fever and mortification thereby contracted, ſhe died in a few days : 


on the 1 3th * after informations recorded on the caſe. 


This woman was baniſhed Scotland for life on her own n | 


AGAINST THE PERSON. 


tion in the preciſe terms of the e he was i adjudged to 
be tranſported for life . 
VxXXx analogous to this, but kay to an iſſue favour- 
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5 able to the pannels, was the caſe of Thomſon and Aberdeen, Jan. 23. 765 


who were charged with the murder of William Michie, thus. 
„He was met or attacked by the ſaid Andrew Thomſon and 
| « Alexander Aberdeen above complained on, who, or one 
e or other of them, without provocation, either pulled or 
„ puſhed the ſaid William Michie from off his horſe, where- 
by he fell upon the pavement, and either fractured his 
i ſkull, or bruiſed the ſame wen mg that he expired in the 
e afternoon of the day following.“ This libel was found 

only relevant to infer an arbitrary pain. And the pannels 

were laved. even from My by a general verdict of ac- 
nm | 


A CASE ſome what different from any of theſe, as to the 
mode of the intended miſchief, was tried at Perth on the 2gth 
September 1784. Henry Inglis, and Andrew and Robert Col- 
f villes, were charged with culpable homicide, in having 


mixed 


x December 14. The Lords find the libel relevant only to infer an arbitra- 


—" n and 2 881 the — b the ſaid relevancy, and remit,” 
e | 
December 19. 0 The 3 jury Gnd 4 it proven by concurring witneſſes, that Gaſ- 
par Reyſano, pannel, did upon the day libelled, or thereabout, throw the de- 
— 8 funct from the door of the ſaid Gaſpar Rey ſano's dwelling-houſe, backwards, 
down the ſtair, by which fall the defunct s a bruiſe or wound on the 
head or right ear, whereof he died next morning.“ 
In March 1721, Hugh Sandilands, a lad of ee who had killed his fellow- 
ſervant, a grown man, with one ſtroke of a dung-fork, was indicted for murder; 
and informations are recorded on the caſe. He was afterwards tranſported on his. 
| own petition. I ſay ſo on authority of a note written on the printed papers. 
Fo or the caſe drops out of te record, | 


Caſes of Death 
on a Purpoſe of. 


ſight Injury. 
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mixed ſnufl, or ſome other hurtful ſtuff}, with ſpirits; or ſome 
other liquor, and adminiſtered it to a certain perſon as a 
draught ; in ſport probably, or at worſt meaning to make 
him fick. The libel was found relevant as laid; but the 
proof was defective, and the pannels were acquitted, . 
If the law be ſo in theſe caſes, it ſeems to be no ok rea- I 


ſonable that the ſame judgment ſhould paſs upon a woman 


who deſerts and expoſes, and thereby kills her infant child; 


though ſhe do it in a way not likely to deſtroy the child, as 
by the fide of a highway, and in the day-time. For ſtill ſhe 
does a very wrong thing, and ſubjects the child, more or leſs, | 


afterwards, 


to the hazard of what _ ONES: But of this more fully 


Caſe of a Ma- 

ſter killing Pu- 
pil by Correc- 

tion, g 


Jan. 1. 8. 10. 
16. 19. 1700. 


Ix the ſame view notice may be taken of the ſituation of 
a preceptor, who has been ſo unfortunate as to deſtroy his pu- 
pil, by exceſſive correction of his perſon. By reaſon of the 
favour and privilege of his ſituation, this ſeverity ſhall or- 
dinarily be aſcribed to the due motive ; but it is not there- 
fore to be entirely pardoned, being ſo great an intem- 
perance, and in ſuch a perſon, but ſhall only ſave him from 
the pains of murder. Nor ſhall he be ſaved even from 
theſe, if the exceſs be ſo great, as can only be imputed 
to ſpecial malice, or a cruel diſpoſition : as if by invent- 
ing extraordinary ways, or uſing dangerous and unuſual 


inſtruments of diſcipline, he furniſh evidence of his de- 


praved will. And of this opinion our Judges had been in 


the caſe of Robert Carmichael, on the exceſſes as charged 


in the indictment 3 though. c on the facts as found in the 
verdict, 


1 44 They find the 1 as it is fo dad and a are to 
* bs the 75 of death; and find = of the W libelled in the in- 
| * diftment, 


— 


AGAINST THE PERSON, 


verdics the colptie eſcaped with a very gentle (I had almoſt 
| faid a nugatory) ſentence. Indeed, many have thought 
that even on the verdict there was room for a more ſe- 
vere conſtruction. Whether the pannel had firmly reſolved 
to diſpatch his victim on the ſpot, (as in truth he did diſ- 


patch him), will not determine his guilt ; for clear it is, 


| (which often amounts to the ſame in law) that he meant to 
do him a dangerous, exceſſive, and outrageous bodily harm, 
and commited ſuch flagrant abuſe of his perſon, as ſhowed 
an abſolute and complete indifference about him, whether 


| he ſhould live or die. ee 


I SHALL now difinif this article, altes obſerving, with 
reſpect to the preſumption on the ſubject, whether it be that 
the pannel meant death, or ſome great miſchief, or only 


ſome inferior injury, that no general rule can be laid down, 


which ſhall be very ſerviceable in practice, or ſhall not be 
liable to frequent exceptions. It may ſeem reaſonable, in 


the caſe of a blow or two ſtruck with the hand, or with ſome 


ordinary and ſeemingly harmleſs implement, that the pre- 
ſumption ſhall be in favour of the pannel, that he was not 
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4 4 
— — — 


Is the animus 
occidendi preſu- 
med in ſuch 


Caſes. 


actuated by a very injurious purpoſe. But even this is only 


Sen 1 and ne fails in the caſe of a ſtout and 
9 : n 


> Ame death n e following, e fe cparatim, to infer an . 
* trary pain.“ January 15. 1700. | 

The verdi& is in theſe words: Find it proven that the pannel did three 
times, ex incontinents, ſeverely and cruelly laſh and whip the defun& upon the 
A back and hips, and in rage and fury did drag him from his deſk, and did beat 


© him with his hand, upon head and back, with heavy and ſore ſtrokes, and af- | 


« ter he was out of his hands, he immediately died ; and finds it likewiſe pro- 
ven, that after the defunQ's death, the fide of his head was ſwelled, and blue 
marks ſeen thereupon, with ſeveral marks of ſtripes, from the ſmall of his 
2M nn 
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CHAP. VI. 
———— 


June 29. 1664. 


OF OFFENCES 
grown man, who ſmites a woman, or a boy; or an infant, or 


an aged and very infirm perſon, in that manner, and with 
all his might; a mode of aſſault as likely to prove mortal 


to ſuch a one, as in the caſe of one of his own years it is, if 
he ſtrike him with a ſtone or a club. Nay, the very words 


uttered by the pannel on the occaſion, if they be very ma- 
lignant and rancorous, and more eſpecially if there have 


been waylaying of the deceaſed, and previous threats of 


deſtruction, may be expoſitive of the intent in ſuch a man- 


ner, as to maintain the proſecution for murder, though com- 
mitted with a very unlikely weapon. Accordingly, dittay 


was, without heſitation, ſuſtained againſt Malcolm Brown, 


miller in Lenox-mill, for killing William Stark, a young 


boy, by ſtriking him a blow on the ear with the hand; where- 
by he became inſtantly deaf, and languiſhed for ſome time, 


and died. The pannel maintained only this defence, that 


the boy died of ſome other ailment; and on this ground it 


Culpable Homi- 


cide on Provo- 
ration, 


probably was, that he had a verdict of acquittal. 
THERE is thus no juſt and general rule but one, that the 
intent muſt be gathered from the whole circumſtances of the 


caſe; by the Court, when judging of the relevancy, accord- 


ing as the ſtory is related in the libel, which at that period is 
held for true; and by the jury, according as the fact ap- 
pears upon the evidence. With reſpect to which, even 
though the pannel bring no proof in exculpation, ſuch indi- 
cia (or tokens as they were once called) may appear on the 
proſecutor's proof, as ſhall Jultity the j jury in . of 
the Ee offence. . 


4. 1 now paſs from thoſe caſes, where the homicide is in 


this ſenſe accidental, that it happens without the intention 


of the killer, to thoſe, certainly more criminal caſes, where 


AGAINST: THE PERSON. 


- as killer has a mortal purpoſe, and yet 1s not in the firſt 
degree. of guilt as a murderer : for this reaſon, that he is 


not ſtirred to the deed by wickedneſs of heart, or hatred of 
the deceaſed, but by the ſudden impulſe of reſentment, ex- 


cited by the provocation of high and real injuries, and ac- 
company with terror and agragon of ſpirits, - 

To judge duch a 4 as a pure . act, like 
that of a brute or a madman, which is the object of nei- 


ther praiſe nor blame; this certainly is a courſe for which 


nothing of any weight can be urged. For although, along 
with other animals, we are ſubject to the impulſe of reſent- 
ment on injuries, which is neceſſary to our preſervation; 
yet it is not in our ſpecies, as in theirs, a blind and ungo- 
vernable impulſe, which tranſports us whitherſoever it will ; 


: but has been placed by the Author of our nature, under 


the controul of a ſuperior principle, which may ſerve to re- 
ſtrain it within thoſe juſt bounds, where it anſwers its pro- 
per ends; and by means of which, if duly and habitually 
exerted, not only the conduct of the man on ayy particular 


occaſion may be regulated, but even the feeling itſelf be in 


a great meaſure chaſtened and ſubdued : ſo that the very 
things which are done for ſelf-defence, ſhall be done calmly 
and with meaſure, and leſs out of rage or animal paſſion, than 


from conſiderations of juſtice and neceſlity. To gain this 
ſtate of ſelf-command, is part of every man's duty, according 


to the degree that is attainable to him, in his way of edu- 
cation and courſe of life; and fo far to fall ſhort of it, 
as mortally to avenge any inſult or injury which neither 
is attended with danger to one's life, nor is impoſſible to be 
_ repelled and chaſtiſed by gentler means,—this, without a 
2 is a culpable and criminal excels, ſuch as in any well 

„ | _ conſtituted 


— DE. 
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Grounds of 
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OF OFFENCES 


eee mind Will be followed with long regret, and 
which the magiſtrate cannot paſs over without ſevere re- 


prehenſion. A concluſion which will only be the more con- 


firmed, when he reflects on the great frequency of ſuch 
ſcents of provocation, and how prone the nature of every 
man to judge too haſtily, and too highly, of any wrong 
which he happens to ſuſtain. To put men therefore on 
their guard in this reſpect, and form them, as much as may 


be, to a previous habit and diſpoſition on the ſubject, which 


culpable Homi- 
cide on Provo- 


cation. 


; may ſerve as a corrective of ſudden paſlion, the law of all 


civilized countries, has condemned all homicide that is 


done on provocation though grievous, and difficult to b 


withſtood, as a gh WE, - and the = 8 8 of — 8 
correction. ; : 


Bor while we thus entertain a well grounded jealouſy of 5 
every man's partiality in his own caſe, and have a due regard 


to the peace and order of ſociety, which are ſo deeply con- 
cerned in the repreſſing of ſuch exceſſes; yet, on the other 


ſide, we cannot as men be inſenſible to the wide difference in 
reſpect of guilt, between the homicide which has no cauſe but 
in the wickedneſs of the killer, and that which is only in re- 
taliation of ſore and alarming injuries received upon the 
ſpot, and has thus the double n of” EY Pann, and 


perturbation of ſpirits. 
Ir may indeed be ſaid, that in one point HF view, chere = 


is more need of ſeverity applied to ſudden than to wilful and 


malicious homicide; on account of the greater frequency 

of the inferior offence. But no more in this than in other 
caſes, can we, in judging between man and man, put the feel- 
ings of human nature out of queſtion on views of policy; 


or — what the degree of perfection is, to which our 
. ks conſtitution 


AGAINST THE PERSON. 


; us to afpire. To keep the en HOMICING. 
conſtitution permits P p 


| for the frailties of our condition within as narrow bounds 


as we ſafely can, —this is a right and neceſlary courſe ; be- 


cauſe by means of ſuch diſcipline we may improve and be 


corrected. But to have ſome conſideration of thoſe frail- 


ties, ſo as only to puniſh them in their degree as ſuch, and 
not in the ſame rank with the fouleſt and moſt odious 
crimes, —this is no leſs a juſt and ſalutary rule; if the pu- 


niſhment is meant to have its due effect as an example, and 


the people to be conciliated to the courſe of criminal ju- 
ftice, And here let me add, that thoſe who argue for the 


reception of this plea into the law, are not, as at firſt it might | 


be thought, appearing on the ſide of mercy. For if in 
every caſe the manſlayer is to make atonement with his life, 


without regard to the provocation, however high, which 


he has ſuffered ; then may it be expected that juries will 
find a general verdict for the pannel, whenſoever they can- 
not reconcile this ſeverity to their own conſcience ; and 
thus, (as actually happened in the caſe of Finhaven), the 
pannel ſhall be diſmiſſed without even that puniſhment, 
which his intemperance deſerves, Now the allowance of the 
inferior denomination of homicide, while it ſaves the offend- 
er's life, keeps him liable to ſome correction proportioned 
to his fault, and maintains this ſort of ſlaughter in its due 
8 place i in the public opinion as a crime. 

ALL conſiderations, therefore, iſſue in one concluſion. The 
invader, who offered the injury, knowing as he did the re- 
ſentment which it behoved to excite, was therein guilty of 
a wrong; and juſtly merited to receive upon the ſpot, a ſe- 
vere chaſtiſement of his perſon. And though the due mea- 
| fure has been far exceeded ; yet it were (I had almoſt ſaid) 
no Tele excellive, to condemn this culprit to death, who 

2 |: - has 
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* not finned out of cruel diſpoſition or -wickednels of heart, ; 
and is neither that object of averſion to his neighbours, nor 


that ſame irreclaimable and hopeleſs member of ſociety, as 


the wilful murderer, on whom mercy and pardon were thrown 
away. Puniſhed he ought to be, that he may ſtand corrected, 


and others be taught the leſſon of patience by his example; ; 
but there is no reaſon why he ſhould. ſeal his repentance 


with his blood, which, in civilized times, neither the fre- 
quency of the affence, op abe public opinion will demand, ; 


* ſeem to 6h the W and aebi grounds, 
on which to maintain the diſtinction between culpable ho- 
micide and murder; the one puniſhable with death, the 


other at the diſcretion of the judge. Reference has alſo 


been made in ſupport of it to the Jewiſh law, and to the Ro- 
man; but, for my own part, I rather think, both unneceſſari- 
ly, and without ſucceſs. The texts of the civil law » ſeem 
rather to have relation to thoſe caſes, where the ſlaughter 
happens without intention to kill, and not to thoſe, where the 


mortal purpoſe may be excuſed. And with reſpect to the Jew- 


iſh law 2, though ſome of the paſſages may ſeem to be ambi- 


guous; yet on the whole, they give countenance to this opi- 


nion, that even for a pure caſual ſlaughter, that which hap- 
pened by accident and miſadventure, without evil purpoſe, 
the ſlayer ſtood in need of the ſafeguard of the ſanctuary, 
to defend him from the vengeance of the kindred of the de- 
ceaſed; and that to any but him, even the city of refuge 


was no protection. And this is perhaps the natural courſe 
—— 1 e . Tod e inn 


2 . x. No. 3 ad leg. Corn. de Sicariis. L 1. Cod, . T. 


2 Exodus, chap. 3 xxi. ver. 13. 14.3 Deut. . xix. ver. 4. 5. 6.3 Numbers, 
ch. XXxv. Ver. 1 5-to 28. | 185 
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in n the infancy of law and government, while the paſſions of 8 
men are violent, and crimes are leſs puniſhed on any con- | 


ſiderations of juſtice or policy, than to _— the paſſions © of 
| : the aan, nne Es 
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5 Vow concerning this 15 is truly of little importance to en- Murder and 
3 ON NOTTS TY” 12 „ chande melle; 
quire : becauſe clear it is, upon the teſtimony of our ancient Piſtindion of. 
| ſtatutes , that the diſtinction of murder and ſlaughter on 
| ſuddenty, or chaude melle, as it was termed, (hot quarrel, that 
is, or heat of blood), had once been thoroughly eſtabliſhed in 
the practice of Scotland. Not indeed on that regular and con- 
| ſiſtent plan, which is ſuitable to the improved juriſprudence 
ol later times; but ſtill in a ſubſtantial and efficacious form, 
| ſuch as commonly anſwered the purpoſe of ſaving the offend- 
er's life, and which ſufficiently marks the ſentiments of thoſe 
times with reſpect to the degree of his offence, as contradiſ- 
tinguiſhed to murder. It was the appointment -of thoſe 
laws, that the manſlayer on ſuddenty was to have the be- 
 _nefit of the girth or ſanctuary: He might flee to the church 
or other holy place; from which he might indeed be taken 
for trial, but to be returned thither, ſafe in life and limb, 
jf his allegation of chaude melle were proved. Thus, though 
the form of the relief was defective, and the application of 
It irregular and uncertain, as it depended on the circum- 
ſtance of flying to and reaching the girth; yet ſtill (like the 
benefit of clergy in England, which had the like ſuperſti- 
tious origin), it made a material difference in the law, and 


was a mark of the different opinion of the AP watlh re- 
5 ſpe: to the two modes of homicide. 1 5 


= » ar, c. 51; 2996 c. 89. 95. 3 Ss Cc. 35.3 1491, e. . 28.3 154. 
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nr On the Reformation, when the privilege of a was. 
If aboliſhed at aboliſhed, this mode of relief was of courſe at an end. But 
foe Reforma® as to the diſtinction of puniſhment in murder and chaude melle, 
which had hitherto been enforced by means of the zus aſyli; 
whether the juſt conſequence was that this alſo ſhould be 
aboliſhed along with that inſtitution ; this at leaſt is not ſo 
clear a poſition. To thoſe who think that the circumſtance 
of ſanctuary was not itſelf the ground-work of the doctrine, 
but an accident only in the external ſhape and mode of ope- 
ration of a precept, which is founded in the firſt feelings 
of humanity and juſtice, it may rather ſeem, that, unleſs a 
ſtatute had interpoſed to abrogate the diſtinction, it ſtill be- 
| hoved to have effect in law; and that it lay with the Judges 
of the land to deviſe ſome new and improved expedient, 
by means of which the ends of juſtice might with more 
certainty, and in a more conſiſtent form, be attained. That 
this was actually done, does not appear from the books of ad- 
journal. On the other hand, (though ſome rigorous examples 
may be produced), as little can it be ſaid that they bear teſti- 
mony of ſuch a cuſtom of judgment, or train of precedents, 
as r to fix the law againſt the — conſtruc- 
tion. 5 1 . 
. 3 Tas, it has however been alleged, was afterwards done, by 
abohſhed by - | | a 2 
Act 1661. the ſtatute of the 13th February 1649; which falling under 
the general act reſciſſory of the uſurper's laws, was re- enact- 
ed by the ſtatute 1661, c. 22.3 and which ordinance, if 
in explicit terms it aboliſhes this humane diſtinction, or, 
being ambiguous, if it has been ſo conſtrued by long and 
uniform cuſtom, is without a doubt deciſive of this im- 
portant queſtion. But theſe — are far from FR = — 


_ = T7, 
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Tu ſtatute is entitled concerning the Geral degrees of HOMICIDE. 
— — 


caſual homicide.” It proceeds upon a narrative of being 


intended to remove © all doubt that may ariſe hereafter in cri- 
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minal purſuits for ſlaughter.” And it enacts in theſe words: 
That the caſes of homicide after following, viz. Caſual ho- 
micide, homicide in lawful defence, and homicide com- 


mitted upon thieves and robbers breaking houſes in the 


night; or in caſe of homicide the time of maſterful depre- 


dation, or in the purſuit of denounced or declared rebels for 
capital crimes, or of ſuch who aſſiſt and defend the rebels 
and maſterful depredators by arms, and by force oppoſe 
the purſuit and apprehending of them, which ſhall happen 
to fall out in time coming, nor any of them, ſhall not be 


puniſhed by death; and that notwithſtanding of any laws 
or acts of Parliament, or any practick made heretofore, or 


obſerved in puniſhing of ſlaughter.*”* Now, an argument is 
raiſed upon this ordinance ;'that being made for the ſettlement 
of all doubts in this matter, and bearing a full enumeration of 
thoſe caſes of ſlaughter which ſhall not be capitally puniſhed, 


| (caſes all of them more favourable to the pannel than that of 


laughter in chaude melle), it by neceſſary implication, ex- 
_ cludes this laſt ſpecies, from the benefit of the privilege 
5 besen N | 


"Tux main anſwer to this nent has been : That under 


| ths name of caſual homicide, and caſual homicide in defence,the ſta- 


| tute has truly made the exception of the very ſpecies in queſ- 
tion. For that by theſe terms it does not intend a pure acci- 
dental and inculpable ſlaughter, about which there never could 


be any doubt that it was not liable to any penalty, far leſs to 
the pain of death, but homicide upon caſual or occaſional 
rencounter and ſudden provocation, as contradiſtinguiſhed 
do homicide per induſtriam, wilful murder, or of malice afore- 


Chaude melle ; 
if aboliſhed by 
Act. 1661. 
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thought, Fey Ls excuſe 88 heat af blood. In ſup- 


port of this conſtruction it is urged ; that not only. i in com- 


mon language, but alſo in the writings of lawyers, both 
foreign and municipal *, and in the texts likewiſe of the 
civil law, the term caſual has often been uſed in this looſe 
and larger ſenſe, to ſignify any thing that happens ſudden- 

ly, and on an unforeſeen occaſion ; and that in this ſenſe 
it may properly be, and has been applied to ſlaughter com- 


mitted in chaude melle 5 where the meeting, the provocation, 
and even in ſome ſort the mortal ſtroke, are all of them 
matters of chance and fatality, rather than deſign. Farther, . 


and which is more material, it is argued, that in this 


ſenſe the term is uſed in the rubrick of this very ſtatute 
concerning the ſeveral degrees of caſual homicide,” ſee- 


ing that pure accidental ſlaughter admits of no degrees, 
but is always one and the ſame, and exempt from all man- 


ner of pain. Nay more, (proceeds the argument), in this 


ſenſe it is even uſed in the body itſelf of the ſtatute, and in 


that clauſe relative to © the caſe of homicide caſual, and of 


“ homicide in defence,” which empowers the Judge to fine 


and impriſon the offender ; a proviſion utterly unapplicable 


to a pure forrptronus,: and in all caſes inculpable, act 2, As 
JS N 55 alſo 


1 1 Nae flau ghter done by chance or chaude melle ſould be callit Eh for 
all murder is committed of fore-thought felony.” Balfour's Practicks, p. 512. 
« Manſlaughter committed voluntarily be fore-thought felony, or caſually by 


5 2 chaude melle, generally: is puniſhed with death,” Vc. Skene, of Crimes, 


tit. 2. c. 6. 


2 4 providing always, That in the aſs of homicide Wü and homicide i nn 
& defence, notwithſtanding that the ſlayer is by this act free from capital puniſh- 
t ment, yet it ſhall be leiſum to the criminal Judge, with advice of the Coun- 
u cil, to fine him in his means, to the uſe of the defunct's wife and bairns, c. 


“ or to impriſon him.. . And that all caſes to be decided by any Judges 


&* of this kingdom, in relation to caſual homicide in defence, committed at any | 
1 * heretofore, hall be decided as is above — | 


AGAINST. THE PERSON. -.. 


alſo it is again uſed | in "cis fame ſenſe in the FER Ir HOMICIDE. 
5 period of the ſtatute, where it ſpeaks of caſual homicide . 
in defence; a phraſe which does not ſo well apply to any thing 
as to this of ſudden ſlaughter, committed in defence againſt 
a farther injury, which there is reaſon. to fear from the 
| violence 1 ſuffered. | | | | 


: ths confirmation of theſe and other arguments, which St melts, if - 
were urged with the firſt ability, i in the noted caſes of Car- En by 
negie of Finhaven and Mungo Campbell, reference may be Aug. 728. 
made to a record, not mentioned on either of theſe oc- as 18 85 
caſions, but which as an evidence of the proper acceptation 
of the term caſual or accidental in the Scottiſh practice, and 
alſo of the nature of that ſlaughter which is oppoſed in the law 
to ſlaughter on forethought felony, may ſeem to have its 
weight. What I allude to is the following entry in the cri- - 
minal record, relative to a remiſſion of n for Tho- 


D mas Crawford. : 


mn Wer his Majeſtic 8 K 1 REL Te Sept. 9. 166, 
ane reference made to us be the Lords and Comiſſioners 
« of Excheq', daited y* ſeaventein day of Auguſt 1663, 
beirand, That albeit the ſignator of remiſſion under his 
Majeſtie's royal hand granted to Hew Crafurd of Smid- 
_ © dieſchaw for the ſlaughter of umq!' George Wylie, beares 
his Majeſtie's information y'of to be, that it was done 
upon ane occaſional rancounter without any forthought fellonie, 
© or malice betwixt them ; yet it being repreſented to the 
*« ſaid Lords, that the ſaid ſlaughter was done upon for- 
* thought fellonic, and they being deſyrous to be trewlie in- 
2 formed Vuntill, that they may ſtop or paſs the paſſing of 
„ hs the 
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« the ſaid remiion accordingly, they, therefore 4 his 
% Majeſtie's Juſtice-deputes to take tryal of the maner of 
* the ſaid ſlaughter, and to repoirt our judgment yanent: 4 
* As alſo, we having conſidered the ſaid ſignator of re- 
„ miſſion and narrative yrof, with the depoſitions of the 
i witneſles adducit before the ſaid Comiſſipners of Excheq',; 
and having re-examined the ſamen witneſſes and ſeve- 

ral others witneſſes adducit both be, Wylie's relict and 

« for the ſaid Hew Crafurd, upon conſideration of the 
“ ſaid haill depoſitions, we do humblie repoirt our opinion, E 
That the foreſaid laughter committed be. the ſaid Hew _ 
“ Crafurd was without any precogitate malice or  forthought 
ib fellonie ; but that the ſamyen was committed ea ex calore ira- 
« cuntliæ, upon occaſion of reproachful ſpeeches. uttered, at the x 
ry tyme amongſt them, being occaſionally together. in ane ordi-, 
% narie way of friendſhip : and familiarity dripking together, 
© conform to the narrative of the ſaid remiſſion : becauſe, 
« fixft we find that the invitation to the alehouſe where the 
* ſlaughter was committed was from the defunct Wylie, 

“ and not frae Crafurd, who was both unwilling, to go to 
« the houſe with him; and after the going. was glade to be, 
« red of Wylie win he was going away.  Secundly, Both 
« Crafurd and the defunct Wylie denyed that there was any 1 
« malice or envy betwixt them ; and it may be ſeine that the 
« malice was betwixt Crafurd and Wylie“ 8 wyfe for miſre- F 
ports, or upon the account of any threatening words ſpo- 
ken by Crafurd before the act. We having examined the 


* 
* 


. 66: Witneſſes anent their knowledge. of the ground. thereof, Ve 


* 
* 


find the ſamyne ſo frivolous and little cauſe, that we can- 
% not look upon them as grounds of anc precogitate malice or in- | 
tention to kill, eſpecially conſidering that their meeting to- 


gether at that time was occaſionally and accidentally upon 
| cc the 


Lay 


* 
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tte invitation and 55 bf Wylie, 1 having gone wich 
«© ſome others their neighbours f in a familiar way together; 
4 wheiras we conceive if the ſamyne had been committed 
upon forthought fellonie | or precogitate malice, Crafurd would not 
-<« have: deſyred ſo many perſons to have gone in with them 
« to drink to be witneſſes thereto. Thirdly, After Wylie 
4 was going away and was paſt, the ſpence door, and almoſt 
at the door of the fy re- houſe, he turned back again on Cra- 
: 6. furd, and yoked with him at the ſpence door, and when the 
« candle was lighted they found Wylie was above Crafurd, and 
« ſome of the witneſſes depones, that be had thruft Crafurd to 
- 60 ground. Theſe and ſome other conſiderations moves 
dus to report as aforeſaid. In witneſs whereof, we have 


© ſubſcribed thir preſents with our ir hands, at Edinburgh, the 


* en uy of Pm 1663. 
ee . | Geo. Mackenzs, | 
17 Je CUNYNGHAM. fs 
Tx 
Now, it is remarkable, that i in "this caſe, hich: happened 
| fo recently after the ſtatute 1661, that which is oppoſed to 
| ſlaughter upon fore-thought felony or out of malice, is. ſlaughter 
upon accidental meeting or occaſional. rencounter, and proceed- 
ing ex calore iracundiæ, on provocation and aſſault by the per- 
ſon ſlain; which circumſtances are reported to his Majeſty 
as epo for a pardon. The terms too, which are made 
uſe of throughout this paper, are plainly the ſame in ſub- 
| ſtance as that of caſual, which occurs in the ſtatute 1661. 
WHETHER decifive or not of the true meaning of the Le- 
giſlature, theſe remarks are at leaſt ſufficient to ſhow 
that the enactment i is in ſome meaſure doubtful and biene 
And happily this ſeems to be all that is requiſite, for pre- 
ſerving this A Poftänt doctrine to us, as a part of our law. 
4 A - 
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confirmed by the practice of the moſt enlightened nations; and 
having of old been eſtabliſhed in our cuſtom, and acknow- 
ledged by our ſtatutes, in an efficacious and ſubſtantial form; "IT 
it could not therefore ceaſe to be law, unleſs in virtue of a 
ſtatute which aboliſhed the diſtinction for the future, in 
clear and unambiguous terms. Applied to a matter of this 
fort, it is a fair rule of conſtruction, that the failure to ex- 
preſs and declare, is the ſame as the want of purpoſe. And 
as long as they have it in their power, our Judges will 
properly refuſe to believe, that the Legiſlature entertained 
an intention which i is poly barbarous and unjuſt. 


e long and Uniform ne hag conſtructive of 
the ſtatute in the unfavourable ſenſe, would have been ſuf- 
ficient to decide this controverſy, and to bind our Courts to 
ſo rigorous a rule of judgment, is quite another queſtion, 
and one in which there is happily no occaſion to engage. 
Becauſe in truth, the practice proved to be juſt that fluctu- 
ating and diſcordant practice, which is ſuitable to the ambi- 
guity of the ſtatute, and might naturally be expected to 
reſult from it. Certainly, inſtances can be produced of libel 
found relevant to infer the pains of death, and even of the 
pains of death inflicted, in caſes where groſs provoca- 
tion was proved to have been given. Such among others 
is the caſe of George Cumin, and more eſpecially that of 
Carnegie of Finhaven; where the defence of a continued 
train of provocation by rude behaviour, and injurious words 
and geſtures, and theſe followed with an aſſault on the per- 
ſon of the pannel, by throwing him violently down into a 
deep and offenſive puddle, was found inſufficient to protect 1 
him from the ordinary pains of law, as for a murder, But 


3 


AGAINST THE PERSON. 


: thei iſſue was that the ane, unable to reconcile this opinion 
of the Court in point of law to their own feelings of huma- 


373 


HOMICIDE. 
nm —__ —— 


nity and juſtice on the caſe, found a general verdict of not 
_ guilty for the pannel; who was in conſequence diſmiſſed 


without even a cenſure of his fault. 
O the other fide; it is no leſs true, that inſtances, can be 


- ſhown, equal at leaſt in number, and more than neceſſary to keep 


the conſtruction of the ſtatute open, of arbitrary puniſhment 


applied to fituations, where yet there was no juſt pretence of 


either a pure accidental ſlaughter, or of danger to the life of 


the killer. The defence of previous aſſault and beating, 
was ſuſtained to liberate from the ordinary pains in the caſe 
of Alexander Maxwell and others ; at the ſame time that the 
defence of actual danger to the life was found relevant 


Nov, 3. & 7. 
1690. 


npliciter to aſſoilzie 2. Another very appoſite, and indeed a 


| invincible caſe, is that of Enfign Hardie ; in which, after 
having repelled certain allegations of real. injury, when 
| pleaded to the effect of ſelf-defence, the Court ſuſtained the 
ſame Tacks. 8 as an n aggreſſion, to en the libel to an arbi- 

OE | trary 


1 « Finds that part of the libel raiſed by Alexander Maxwell, and the other 
 * pannels with him, and the defence founded thereon, viz. That there was pre- 
| « vious combination, whereupon followed the convocation libelled, to debar and 
keep out Mr Walter Macgill, the miniſter, from entering into his church that 
«© Sunday, and when they were required to diſperſe, inſtead of doing thereof, 

4 they took the keys from the bedall, and beat the nottar and the miniſter's 


ted, relevant to reſlrict the ſlaughter to an arbitrary pain; but find, if the mi- 

« niſter's life was aſſaulted, or any actual attempt by throwing great ſtones at 
bim before committing the ſlaughter libelled, the ſame is a defence ſufficient 
| © to liberate from the laughter and other crimes libelled, /mpliciter.” 


* wife, and others, before the ſlaughter, mutilation, or wounding was commit- * 


June I & 16. 
1701. 
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5 CHAP. VI. trary pain 1. Some years after, even a leſs violent injury, 
A | by ftruggling with the pannel to take his carabine from him, 
. Mar. 1. 1710. was found relevant to the ſame effect, in the caſe of Peter 
73 RISEIEED i150; 1477. v5 | | 5 
4 Conſtruction of Tur RE could not in theſs Mae bes any 11 of Lee 
5 Act 1661 in 
„ . r 2g tal purpoſe; ; as the homicide was done with the proper weapons 
A | of ſlaughter. And after them, though not of the ſame deſcrip- 
2 Nor. 19. nnd tion in that particular, may properly be ſubjoined the caſe of 
4 eee John Chriſtie; ; where the manner of the homieide is deſcribed 
| # 1733. 
KF to have been by throwing the deceaſed tothe ground, and dif. 
A patching him, while in that ſituation, with repeated blows of a 
5 big ſtone, large ſtick, or other mortal weapon, upon the head 
Y and other parts of the body, whereby his ſkull was fractu- 
b red, and death enſued 2, n was an aſſault of chat fort, 
A | „ The {add ſuſtain theſe debenees WORE” he the W vis. That the | 
3 « defunct was the firſt aggreſſor, and did take hold of the pannel's horſe bridle, 
A s and when he was holding the horſe by the bridle, did give the pannel aſtroak 
A | « over the face with a rung or tree, and wounded him to the effuſion of his | 
* % blood, and that the defunt beat the pannel from his horſe, conjunctim rele- 
ih « yant to reſtrict the libel to an arbitrary puniſhment ; but found the reply made 
.'Þ by the purſuers, that the pannel beat the defunct on the face with a thrawn 
* ; « road, before he ſtruck the pannel with the rung © or tree, relevant to elide the 
6: 6 forefaid defence, / impliciter.” | | 
F. 2 * And the ſaid deceaſed George Crookbone, as became him, endeavouring 
3 « to reſtrain your violence upon his ſaid brother, and to prevent any further fight- 
A . « ing or quarrelling with you, who having a big ſtone or large ſtick, or ſome 
1 other mortal weapon in your hands, and baving tript or thrown down upon 
© the ground the ſaid deceaſed George Crookbone ; at leaſt, while the ſaid de- 
5 ceaſed George Crookbone was lying on the ground, and was in no condition, 
"M either to offend you, or to defend himſelf; you did with the faid ſtone or wea- 
4 3 * pon, moſt barbarouſly, inhumanly and feloniouſly, beat, knock and bruiſe him | 
5 9 F „upon the head, and ſundry other Parts a his ds APY he was crying out be 
4 * 
| £ 
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5 from! Aich no infesbnee could) ariſe on che face of 'the HOMICIDE. ; 


charge, in favour of the parinel; thät he did not intend t to 
kill. The libel Was therefore found relevant to infer the 
pains of law, and a proof at large was allowed the pannel 
of all matters tending to alleviate or exculpate. The ver- 
| dict was thus: Find it proven, that at the time libelled 
a the deceaſed George Crookbone received a ftroak on his 
8 head, with a ſtone from the pannel John Chriſtie, of which | 
he died ; and find it likewiſe proven, that the pannel was 
e drunk, and was firſt attacked by Thomas Crookbone, bro- 
ther to the defunct George Crookbone, in which ſcuffſe 
the defunct engaging, received from the pannel the wound 
4 of which he died.” Now what is here found in favour 
of the pannel, neither amounts to ſelf-defence, nor is repug- 
nant to the notion of a mortal purpoſe. Vet his ſentence was 
only for tranſportation; which indeed, upon the footing of an 
vninteimig ml n As would have Weit too ſevere”, 85 


nn A 
IC... 


oa 
ny 


Lasr * 


(4 was gone, re e ha received 8 es or ; Slick 8 the bones 
« in his head, and lay upon the ſtreets till he was lifted up, and aſſiſted to walk 
4 to the houſe of - „being all over blood, where he remained 

=" « ſpeechleſs, till he died about ig WIE or ſome thier hour bed the moru- 
6. ; "il of that day x - $32 c&L | — — 


1 If the Court looked i into the proof for explanation of the W e uſed - 
in | the inteflocator, they would find ftill leſs reaſon to believe the pannel free of 


M malice. For the fact as proved was, that the deceaſed, when lying on the ground * 


with his hat off, was repeatedly.ſtruck on the head by the pannel, lying above or 
ſtanding over him, and with a Kone clenched in his hand, which he had ſtooped 
to take up, when the pannel fell. 

In the trial of Thomas Roy at Aberdeen, September 17. 17 59, the verdict - 
| found, That the ſaid Thomas Roy did, time and place libelled, with a ſtone, 
hit the ſaid John Murray in the head, of which blow the ſaid yore Mur- 
Fray thereafter died; but alſo found alleviating circumſtances proven.” This 
caſe was referred for the opinion of all the Judges; but the 9 was pre vent- 
ed I a 3 See the Record, * 24. 1760. 
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Culpable Homi- 
cide on Provo- 
cation now Part 
of the Law. 


— 


able ſoever this judgment, what other view can be taken of 
ſuch a caſe, than as a caſe of homicide on high provocation? 
And though the provocation be high, yet is it in ſome re- 
ſpects not ſo favourable to the pannel as that of other inju- 
ries; becauſe the homicide is here done on the pure prin- 


ciple of rage and revenge, unaccompanied with that fear of 
farther violence, or that perſonal confuſion and alarm, which, 
in the ordinary caſe of aſſault on the body, concur with the 


— and materially W the defence. | 


* much was the eee and Uiſoordant flate «. 


practice, in the conſtruction of the ſtatute 1661, no conclu- 
ſive argument could well be reared upon that law, being 


conceived in ſo equi vocal terms, to exclude thoſe ſtrong con- 


370 OF OFFENCES 
CHAP. VI. - LAS x of all, I ſhall cite the caſe of In chriſtie. The 
Conſtruction of pannel had ſtabbed with a ſword, but excuſed the deed ; 
| eg in on this ground, that he had found the deceaſed in the act of 
Oct. 19. and adultery with his wife, and ſacrificed him to his reſentment 
_ 12. 15. on the ſpot. This defence, the Court Juftly, found relevant 
to reſtrict the libel to an arbitrary pain 2. Yet, how reaſon- 


ſiderations of reaſon, humanity, and the example of other na- 


tions, which all unite towards the allowance of this impor- 


tant diſtinction. Of late years, the opinion of the Court 


has been more favourable to the reception of it; and the 
term culpable homicide, as ſignifying ſlaughter on great provo- 


cation, and puniſhable at the diſcretion of the Judge, ſeems 
to be faſt gaining an eſtabliſhment as a proper ro ef 
ſtyle, in en, interlocutors, and verdicts. 1 


1 4 But for reſtridting the murder libelled to an arbitrary puniſhment, ſuſtain 


ee this defence relevant, that the pannel killed the defunct, while he was in the | 


« act of adultery with the pannel's wife, and oget * the other defences |. 
The jury found the libel not * . | 
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Tara the reader to the following cakes in evidence of HOMICIDE. 
| this improvement of our practice. Firſt the caſe of Richard Gals f E Hool. 
Firmin and Allan Macfarlane, who were charged with the _ . 
murder of Kennedy, by ſhooting him with a muſquet. At Feb. 4. 1788. 
calling, the Lord Advocate reſtricted his libel to a charge 
55 culpable homicide; and in theſe terms, though bearing 
a narrative which left no doubt of the mortal purpoſe, it 
Vas ſuſtained by the Court to infer an arbitrary puniſhment. 
There was formerly occaſion to mention, that the pannels, 
having acted in their dutz. bod a Eenerad: verdict in their 
_ favour. 
SECONDLY, The 280 of 8 White, Auguſt 4. 1788. 
The charge againſt him was alternative, as for murder or 
culpable homicide; and the narrative of the libel was, that 
he had killed the deceaſed by firſt ſtriking him on the head 
with a candleſtick, which beat him to the ground, and af 
terwards on the ſame part with a bottle, which cut and 
wounded him; ſo that he died of the conſequences. The 
charge of murder was found relevant to infer the pains of 
law, and the other charge to infer an arbitrary puniſhment. 
He was convicted of culpable homicide only; and had ſen- 
tence to pay a fine of 100 merks, and to be impriſoned for 
3908 months. | 
TriRDLyY, The caſe af 1 M*Ghie, jan. 17. 1791; 5 who 
| killed the deceaſed by ſtriking him on the head, with a pair 
of heavy iron tongs, while lying on the ground. In this caſe 
alſo the charge was alternative; and the pannel pleaded 
in defence, the provocation and alarm of a violent aſſault 
made by the deceaſed on his father in his preſence, by 
_ throwing him to the ground, and ſeverely beating him 
when in that ſituation. The libel was found relevant, ge- 
2 to infer the page's of law, He was convicted of 
N 3 „„ culpable 
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CHAP. VI. culpable homicide, and had ſentence of baniſhment from Ty 
© Scotland for ſeven years. : | : 
In the circuit-courts alſo, of "Ts years, many adn 
and convictions of culpable homicide have been the grounds 
of ſentence ; though in caſes where the manner of the aſ. 
fault did not give any reaſon to preſume, that the pannel 
was not actuated by a mortal or , nene „ 5 
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Requiſite De- Bur though the Ans aion of murder and Penis on 
r 1812 provocation has thus at length become a part of our law, as 
of that of England; it is not however to be imagined, that it is 
therefore eſtabliſhed in the preciſe ſame terms in both, or that 
our practice has adopted the opinions of the Engliſh lawyers 
with reſpect to the kind or degree of provocation, which 
will ſave from the ordinary pains. On the contrary, there 
is in this article a great and ſubſtantial difference between 
our ſyſtem and theirs. Thus far the two coincide, that no 
provocation of words, the moſt foul and abuſive, nor. of ſigns = 
and geſtures, how contemptuous or deriſive ſoever, is of 
ſufficient weight in the ſcale, materially to alleviate the 
-guilt ; ſo that if John, upon words or ſigns of reproach by 
James, ftraightway take up a knife and ſtab him, or a heavy 
hammer and beat out his brains, he ſhall be judged a 
murderer, and die. In this alſo their doctrine agrees, that 
they make no account of provocation by treſpaſs on lands 
or goods, if not accompanied with violence to the perſon; _ 
whereby, if John find James breaking down his fence, or en- 
tering his incloſure to ſearch for game without his leave, or 
paſturing- cattle on his grounds, or poinding John's cattle 
when they are upon John's own property; in none of theſe 
caſes is it any thing leſs than murder, if John ſhall be fo far 
tranſported with rage at this trivial and reparable offence, 
| | | hs „„ 
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| as to knoci the treffalr on the Dee e ans 


Engliſh authorities are agreed ; and certainly for reaſons 


5 / 


_ obvious and convincing as s admit of no N 
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- ad 


"Bi it is farther the Gln of Winkel 150 among the Requiſite De- 


ableſt of their writers on law, that any aſſault on the perſo 
of the killer ſufficiently extenuates his guilt, to lower the caſe 


cation. 


to manſlaughter; though the injury be nothing more than a 


ſingle blow with the hand, or twiſting the noſe, or a fillip on 
the forehead, or juſtling in the ſtreet, or whipping the per- 
ſon's horſe out of the track 2. Farther; it is the concur- 
ring doctrine of all their books, that where on a ſudden 
quarrel, parties fight upon the ſpot with mortal weapons, 
and on equal terms, (each giving the other time to draw 


and be on his guard); or even if in heat of blood they fetch 


their weapons, and go to the field and fight; there alſo the 


deed comes under the notion of manſlaughter only 3: and 


this without any regard to the firſt provocation, whether it 
be as or real, or from which of the PERO it come, 


A gree ot Provo- 


Now in all theſe articles, our 1 is e upon Requiſite De- | 
gree of Provce 


quite another plan, To have a good plea of extenuation, 


cation 


the pannel, at the time of killing, muſt have ſtood in the 


ſituation of an aſſaulted and injured perſon; one who was in 
a manner conſtrained | to ſtrike by the violence which he 
| | "I B 2 | WAS 


by Foſter, p. 290. 291. 1 Hale, vol. i. p. 455. Fan ; Hawkins, b. 1. c. 31. * 


No. 255 N o. 33. . vol. iv. p. 200. 
2 Bae 45 5: 456.; Hawkins b. I. e. 3. No. 36.3 Blackſtone vol. iv. p. 191. 


* Foſter, p. 295. No. 3. p. 297. No. 8.7 Hawkins, vol. i. CET No. 28. 29. 
and 34-3 1 vol. iv. p. 191. 
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CHAP. VI. 


3 8 2 
— = a — 


Caſe of Fair 
Combat in Heat 
of Blood. 


June 17. 1670. 
June 11. 1678. 


June 4. 1667. 


Nov. 9. & 16. 
1674. 


who had been the firſt to draw: only the parties were ſeen by | 


nere cc. 
was ſuffering from the deceaſed. If in any degree the mor- 
tal ſtrife was matter of convention between the parties, 
though but tacitly, and taken up at the moment; if the mor- 
tal blow was pot the impulſe of inſtant pain and agitation, 


but of a purpoſe to fight as on a certain plan and ſet of prin- 


ciples; this, according to our notions, is murder in the ſur- 
viver. In which point of view, the circumſtance of waiting, 
till the other party draw and be on his guard; that favour- 
able circumſtance which makes it manſlaughter by the law of 
England ; would not with us be of any advantage to the pan- 


nel, as ſhewing plain deliberation, preſence of mind, and me- 


thod in his revenge. This, our rule, is proved by the two caſes 
formerly related, of James Murray and James Gray, both of 
them caſes of fair combat in heat of blood and on a re- 
cent quarrel. To which may be added (though. with reſpect 
to the ſufficiency of the evidence, the verdict has been 


thought queſtionable), the caſe of William Douglas, for the 


ſlaughter of Home of Eccles, which was ſhortly thus: That 
theſe perſons along with others, had quarrelled when at 


dinner in a tavern, and having taken coach inſtantly drove 


to the adjacent fields, where they ſet to confuſedly with 
ſwords; two againſt two; and Home was killed, as was al- 
leged (and indeed I think is proved), by Douglas. The ſame 
principle ſeems to have ruled in the caſe of Andrew Ru- 
therford, indicted for the murder of James Douglas. This 
ſlaughter had taken place on a ſudden quarrel, of which 
it could not be ſaid on the proof who was the author, or 


perſons at ſome diſtance to alight from their horſes and 
thruſt at each other, neither of them, as far as appeared, ta- 
king undue advantage, or giving back or declining the com- 
bat. The jury found the anten Proved, and the ſelf- 

defence : 
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5 defener not proved. And the Aw; who by their interlo- HOMICIDE. 
cutor had previouſly required it of the panael to s prone 
of ſelf-defence, gave ſentence of death. 
WII us too, though not always a deciſive, it is 5 
ly an unfavourable circumſtance for the pannel in this que- 
ſtion, that he has ſtruck the firſt blow. If John ſtrike James 
a blow with the hand, and James return it with-ſevere blows 
of a ſtaff, on which John, being hurt and irritated, draws, 
but gives James time to do the like, and thus they fight and 
James is killed, this is murder by the Scottiſh practice; 
however ſuch a caſe might be reſolved in the courts of Eng- 
land. We cannot make the fame allowance for his being 
provoked, who is only in a ſituation to be ſo by his own in- 
temperate and unlawful act, and has ſhewn an abſolute diſ- 
regard of thoſe very emotions in his neighbour, which he 
would have excuſed in his own caſe. His aſſault of his 
' neighbour's perſon juſtified the return of blows ; and, though 
| there be exceſs, he cannot therefore be either juſtifiable or 
excuſable to reſent theſe, (while they do not put his life in 
danger), unto the death of his neighbour. This rule is 
pointedly announced in the interlocutor on the caſe of 
Enſign Hardie, where it is ſuſtained to reſtrict the libel to June 9. 170. 
an arbitrary pain, that the deceaſed was the firſt aggreſſor, 
and had laid hold of the horſe's bridle, and ſtruck Hardie 
on the face with a rung or tree: but this paſſage immediate- 
y follows; © But find the reply made by the purſuers, that 
- he parinel beat the defunct on the face with a thrawn 
rod before he ſtruck the pannel with the rung or tree, re- 
mn "VEN to elide the foreſaid defence ſimpliciter.“ 
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Tan difference 3 is ſtill more remarkable with regard to the Requiſite De- 
gree of Provo- 
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CHAP. VI. 
— — 


Sept. 8. & 9. 


1693. 


truly it may be doubted, whether in this our rule is not 


in our Courts to extenuate the guilt. That any even groſs in- 
dignity is ſufficient, or any aſſault on the perſon of ſo ſlight a 
nature as thoſe which are mentioned in the Engliſh books 
of law; this it would be contrary to the whole tenor of our 
records to believe. Suffice it to mention upon this head, 
(ſince the invariable.courſe of judgment makes it needleſs to 
accumulate authorities), the caſe of William Aird, for the 
murder of Agnes Bayne, by throwing her backwards down 
ſtairs. The allegation was here repelled, of her having pro- 
voked him by toſſing the contents of a chamber- pot in his 
face 1. In ſhort, it is to be underſtood, that it does not 
come up to the due deſcription of the defence by our 
law, that the pannel is in rage and heat of blood, though 
owing to ſome improper freedom which the deceaſed has 
taken with his perſon: This paſſion muſt be occaſioned by 
ſome adequate and ſerious cauſe, ſome ſevere and continued 
aſſault, ſuch as carries agitation and alarm with it, a dread of 
farther harm and 1njury, as well as preſent ſmart and pain 
of body; whereby the ſufferer is excu/able in the loſs of his 
preſence of mind, and exceſs of the juſt meaſure of reta- 
liation. Excepting the peculiar caſe of ſlaughter com- 
mitted on the adulterer diſcovered in the fact, I am ac- 
quainted with no caſe of culpable homicide in our record, 
which is not more or Teſs of this deſcription ; not a caſe of 
paſſion only, but of paſſion excited by bodily ſuffering, and 
mingled with terror, and with perturbation of ſpirits. And 


wiſer and more ſalutary, at leaſt more ſuitable to the fer- 


vent temper of the Scottith people, than that: of the neigh- 
e | 


: In the caſe of Joſeph Hume, 3 26. 1732, 2 1 of joſtling and 
verbal abuſe was once * but almoſt e abandoned. 5 


AGAINST THE PERSON. 


bourinix kingdom, which excuſes the mortal revenge of ſuch 
inconſiderable wrongs. To curb and repreſs an over-jea- 
lous, choleric, or quarrelſome humour, as far as can be 
done without injuſtice in the particular caſe, and thus to 


bend the temper to the courſe of civil order, is the main 


| ſcope of law in this whole department of offences againſt the 
perſon. And this object ſeems to be duly kept in view in our 
practice, when it has conſideration cf human infirmity in 
_ thoſe difficult and agitating fituations only, which require 
a more than ordinary ſtrength of mind, and command of 
temper to withſtand them; not in. thoſe, where the pride 
more than the body of the man has been offended. 

HowE VER this may be, upon which it would not become 
the lawyers of either country to expreſs themſelves with 
confidence, clear it is, that ſuch is our fixed and certain 


rule. 


 AnD here I ſhall take occaſion to obſerve touching the noted 
caſe of Mungo Campbell, though certainly a caſe of difficul- 
ty, and well deſerving of that deliberate attention which it 
received, that it was judged in ſtrict conformity to the 
whole ſeries of precedents, either of an ancient or a modern 
date, that are to be found upon record. On the whole 
_ circumſtances of the ſituation, even thoſe of the Judges who 
were moſt favourable to the pannel, and along with them. 
the jury had been of opinion, that the injury to his perſon 
was not of that degree, nor had been proſecuted to that 
length 7, which could excuſe his paſſion, or extenuate the 


- built, ; fo that the deed was rather to be held a wilful and. 


| reſentful. 


r See Nodes of the opinions of the Judges in this caſe, in. Maclaurin s 
Criminals | | — 
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Pets 


ful purpoſe, : Lord Eglinton had advanced on Campbell, 
and had laid hold of the piece; and thus a perſonal ſtruggle 


from that already mentioned, of Maclean, in 17910, where 
an aſſault on a perſon, to take his carabine from him, was 
found relevant to reſtrict the libel to an arbitrary pain. For 
this would not have been a ſituation of fimple treſpaſs on 


| perſon. But taking all the particulars of this unfortunate 
prehenſion of future harm to his perſon. Certainly, at the | 
time of diſcharging his piece, any provocation he had yet 


fing, or pulled by the noſe, or kicked on the breech; no 
one of which indignities, according to any authority or pre- 


blood, which, according to the courſe of our practice, is a 
neceſſary accompanyment of this plea, but rather a cho- 


or OFFENCES / 


reſftritfut deed, the fruit of the habit of mind, the proud and 
jealous temper of the man, who acted deliberately on the 

occaſion, than of excuſable perturbation and terror, or im- 
mediate diſtreſs of body. If, in proſecution of his unlaw- 


had enſued, in which Campbell, defending his property, 
(and certainly he was not obliged to quit it), had been 
beaten and overpowered, or injured in his body, before diſ- 
charging his piece; this would have been a far more favour- 
able caſe, and indeed, in my mind, hardly diſtinguiſhable 


goods, but of treſpaſs neceſſarily coupled to aſſault of the 


ſtory ; it could ſcarcely be ſaid that Campbell had been at 
all aſſaulted, or had any reaſonable or well grounded ap- 


received was not higher than if he had been juſtled in paſ- 


cedent that can be produced in the law of Scotland, would 
have been ſufficient to excuſe him. In fine, he had ſhewn 
nothing of that forbearance, that phlegm and 'tardineſs of 


leric and jealous diſpoſition haſtily to lay hold of the firſt 
opportunity of offence, for the purpoſe of revenge. _ 


AGAINST. THE PERSON. 


From what has now been ſaid, with regard to the degree 
| of: injury which will extenuate the guilt of ſlaughter, there 
' reſults an important, but it ſhould ſeem an unavoidable con- 
| ſequence, touching the conſtruction of that laughter, which 
is committed in reſiſtance of defective and irregular warrants, 
or warrants executed in an irregular way, A meſſenger by 
miſtake arreſts John, inſtead of James; or on a warrant 
againſt John, he arreſts that perſon, who knows him not, 
without ſaying who or what he is; or he arreſts John on 
a warrant which bears an erroneous deſcription of him, or 
is otherwiſe not in due form of law. In ſome of theſe 
_ caſes the priſoner ſuffers a degree of provocation at the 
time; and it may be (aid, that in all of them there is a 
wrong or treſpaſs on the part of the officer, who ought to ſee 
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that his warrant is good, and ſhould proceed lawfully in the 


execution of it. But to hold, which ſeems to be the rule in 


the neighbouring kingdom, that it is ſuch a wrong as will ex- 


cuſe the party thus moleſted, if on mention of the miſtake, and 
in ſome inſtances even without that warning, he ſtraightway 
kill the officer with a mortal weapon, and though no perſonal 
harm have yet enſued 1; this is far from being in the diſ- 
poſition or analogy of the law of Scotland. Very ſuitable 
it 1 1 be to the reſt of the Engliſh Wann which holds 


3 2 | - that 


A Folter p· 312. No. 9.3 e vol. i. p. 83. No. 36. p. 87. No. ou 
5. 58.; dy vol. 1. p. 457. 458. 470. | 


2 See alſo the ES of Mary Adey, (Leach's Caſes, No. 99.) who ſtabbed a con- 

_ fable's aſſiſtant, in defence of a man with whom ſhe cohabited, and whom the 
conſtable meant to apprehend-under a ſtatute, as an idle and diſorderly perſon. 

The conſtable had not even touched his perſon, but had entered his room without 

violence, and told the man that he muſt come along with him; which the aſliſt- 

ent repeated. On this the woman inſtantly ſtabbed the aſſiſtant in the fide, The 

| . Ek | | jury 
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CHAP. VI. 


OF OFFENCES | 


that a pull by FER ole; or a fillip on the Kuban linzuries : 
not more material than a rude invaſion of a perſon's liber- ; 


ty), is a provocation to extenuate the guilt. But as ſuitable 


as ſuch a rule is to their practice, as unſuitable it would be 
to ours, which is quite a ſtranger to any plea of extenua- 


tion grounded on ſuch trivial offences, and requires a proof 


of bodily diſtreſs and agitation of ſpirits in the caſe of aſ- 


fault by any ordinary man, and much more will require it 


in the caſe of an officer of the law; who may indeed be in 
the wrong, or fall into an error, but has commonly ſome co- 

lour of excuſe, and opinion of duty, more or leſs, for what 
he doth, Though he do err, ſtill he is not diveſted of his 


character of ſervant of the law, which is itſelf entitled "— 


regard ; as well as in all caſes where he is known to be act- 
ing in that. capacity, the motive, ſcope, and extent of his 


purpoſe, are at the ſame time evident to the party; ſo that 


by compliance, which is here a ſafe meaſure, all fear of 
farther violence ſhall-at once be at end: Not to mention the 
more certain means of redreſs of the wrong, and puniſn- 
ment of the offender, which the perſon aggrieved enjoys in 
all caſes of this deſcription. If therefore, inftead of ſubmit- 


| «he for the time, as any man of a well regulated mind would 


be diſpoſed to, he ſhall take advantage of the miſtake, 
ſtraightway to ſtab or ſhoot the officer, before any great 
ſtruggle has enſued, or any grievous harm of body been 
fuſtained by him; certainly, in conſiſtency with the reſt of 


our law, he cannot be Found Hoy: of any lower crime than. 
murder. | 5 

por 
jury found theſe facts, and that the man was not an object of the ſtatute. The 


caſe was referred for the opinion of the twelve Judges; which was never public- 
bf given. But the woman, after lying 18 months in gaol, was diſcharged. | 


AGAINST, THE PERSON. 


por che caſe, that a Sheriff's officer having warrant 
_ a criminal, has ignorantly followed him beyond the 
\ bounds of the ſheriffdom and having overtaken, has laid 
hold of him by the collar of the coat, to keep him, but with- 
cout ftriking, or offering other violence to his perſon. If 
in this ſituation the priſoner draw a knife and ſtab the offi- 
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cer, he can neither be juſtified nor excuſed. Becauſe even 


between man and man, and ſuppoſing the one party not to 
be an officer of the law, nor the other a felon, this purpoſe 

of detention, and executed in ſo moderate a way, is not a 
wrong of that degree, which would at all extenuate the 
guilt of ſlaughter. And ſurely if it is not more, the caſe is 


at leaſt not leſs favourable to the officer, on account of theſe 


_ circumſtances in the relative ſituation of the parties. If a 


ſtruggle and beating enſue on the attempt, it will depend on 


the degree of violence, as in other caſes, whether this will 
bring down the charge to culpable homicide. Or if the offi- 
cer, being reſiſted, ſtrike the felon ſo as to put him in danger 
of his life; ſtill, to be completely ju/ified, the felon muſt ob- 

| ſerve the ee inculpatæ tutelæ in his defence: for ſo he 


muſt have done on occaſion even of a cauſeleſs and mali- 


_ cious quarrel, faſtened on him by any one of the people, with- 
out pretence of warrant, or opinion of duty, to ſupport him, 


On the whole, there ſeems to be the higheſt equity and 


_ reaſon in confidering the hard ſituation of an officer of the 
law, to whom the defect of his warrant may often be utter- 
ly impoſſible to be known, and who as often cannot judge 
of the defect, and is obliged by his duty to proceed in the 


execution of it; and yet according to the ſuppoſed doctrine 


of the law of England, may be killed with impunity by a 
rutkan, equally | 5 of that defect as the officer, and 
5 8 2 585 who 
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CHAP. VI. hd i iS only aQuated at the time by malignity and brutal 


* 
+ wn | 2 
8 Juan. 5. and Tu chief tdnudtration of this doctrine is the late caſe 
1 * of John and Arthur O'Neal. Theſe pannels were father and 


1 6. 
5 | To | ſon; and a warrant had been iſſued againſt them, as idle and 
© diſorderly perſons, to apprehend, and bring them for exa- 
FR | mination, in order to their being adjudged as ſoldiers, under 
q a ſtatute which gave powers to that effect. The men were 
| known to be reſolute, and to have a purpoſe of reſiſting the 
warrant, which had come to their knowledge; and a party of 
ſoldiers was therefore ſent with the conſtable, to ſupport him 
in his office. On their arrival at the houſe, and after notifi- 
| cation of their buſineſs to thoſe within, but before any at- 
1 ä tempt to break open the door, three ſhot were immediately 
1 | fired at the party, (indeed it was proved that they had pro- 
nt | vided ſhot and loaded their guns, on purpole to refiſt); 
and ſhortly after three ſhot more were fired; whereby one 
man was killed, and ſeveral were wounded. In charging the 


. . | jury (for it was not pleaded to the Court on the relevancy), 
1 | 4 the pannels counſel took two exceptions to the warrant, 
_ as not within the terms of the ſtatute; 1/, That it was 


not under the ſeal as well as the hand of the magiſtrates, 
(which no Scots warrant is); and, 2dly, That the warrant 

| bore a blank day of examination, inſtead of the next law- 

ful day of meeting, according to the direction of the act. 
But the Lord Juſtice-Clerk, to whom it fell to addreſs the 

73:8 jury before incloſing, and who alone of all the Judges had 
1 an opportunity of ſpeaking on this objection, was ver 

_ - explicit in his opinion, that theſe circumſtances, which 

0 were utterly unknown at the time of the flaughter, were no 
extenuation of the guilt, The jury found the father guilty, 
and he had ſentence of death. He afterwards received 5 

gen; 3 
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AGAINST THE PERSON. | 


5 pardon; but on what grounds has not been communicated tꝰ HOMICIDE. 
the PIG: | 4. | 6 


Ar TER theſs W ob IO of difference in the practice No Excuſe if 

N of the two countries, I ſhall now take notice of one article 1 * 
of doctrine in which they are agreed. This is in excluding 
the defence, in any caſe where, on the whole circumſtances of 
his behaviour, the pannel ſhall appear to have acted delibe- 
rately, and to have been maſter of his emotions. If the 
huſband find the adulterer in the act, and kill him on the 
: ſpot, he is excuſable for this tranſport of ſudden rage on ſuch 
an injury: but if he confine him till next day, and then kill 
him, or if he force him to ſwallow a doſe of poiſon, or if he 
caſtrate him, and the perſon die of the operation 3 in all 
theſe caſes he has loſt the privilege which is allowed to hu- 
man infirmity. In like manner, a ſchoolmaſter; if inſtead 
of inſtant correction in the uſual way, he ſhall ſend for | 1 
ſome extraordinary inſtrument of torture, or ſhall bind his | 94 
pupil neck and heel, and ſcourge him in that poſture, or | 5 
ſhall lock him up for an hour, and then ſcourge him ſo . ö | 1 
that he dies; he cannot pretend to have been actuated by 1 
the due motives as a preceptor, and ſhall anſwer it like any 
other man. For all theſe are acts of deliberate and inven- 
tive cruelty, on a „ prigeiple of revenge; which is N 
murder. * 
In the cloſe of all, I hall venture to obſerve, that as 
with regard to the degree of provocation which makes 
a caſe of culpable homicide, ſo alſo with regard to the 

f judgment which may competently paſs on the offender, it 
may deſerve to be conſidered, whether our law is not upon 
as nn, a footing as that of E For our Judges 
have 


x + Foſter, b. 296. 7. k Hale vol. i. p. 453-4 4.5 Hawkins vel. 1, p. 81. No. 23. 
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CHAP. I. 


OF OFFENCES 


have a diſcretion i in this matter, to condemn the ls 


to ſuch a puniſhment, according to the meaſure of his fault, 


which ſhall truly ſerve as a correction to him, and a warn- 
ing to others. Whereas, in England, the judgment is one 
invariable thing, the forfeiture of moveables, and burning 


in the hand; which is very unequal in its application to the 


different conditions of life, and if carried into effect, may 
be either too ſevere or too lenient: a courſe; but as ſome- 
times managed, by gift of the forfeiture to the offender him 
ſelf, becomes no puniſhment at all. But I find that I am 


now ee out of my ** n ; 


Murder; ; what 
its Characteriſ- 
tie. 


Muſt the Malice 
be ſpecial, or 


prior to Meet- | 


| hainſt the individual who has periſhed, was illuſtrated for- 
merly, in the general title of Crimes, and ſhall not now be 


ing. 


VI. To proceed, therefore, with our r ſubjeRt 1 mall now 
examine the third degree of homicide, the crime of wiLFuL 
MURDER, for which the laws of all civilized nations, here- 
in conform to the Divine law, admit of no atonement, but 5 
with the offender's life. 55 

Tux characteriſtic of this ſort of Wee is, ke it is 


s wilfully, and out of malice afore- thought. But theſe 


terms are not here to be received in their reſtricted and moſt _ 


obvious ſenſe, of a rooted and ſpecial enmity to the decea- 


ſed, but only in the larger and more general ſenſe of dole, 
or a wicked and miſchievous purpoſe, and as contradiſtin- | 
guiſhed to thoſe motives of neceſſity, duty, or allowable in- 
, „ ſerve to ee or to excuſe the deed, 


How far this dio will hold 1 the pan- 
nel, in the caſe of a mortal purpoſe not particularly directed 


reſumed. But farther, where the malice is ſpecials as 
Little does it lie with the Prolecutor, t to aſſign or prov. any 
9 - 


AGAINST. THE PERSON. 


that it has been of long endurance, or even prior to the fa- 


tal meeting of the parties. The more ſtrange and unac- 


_ countable ſuch malignity, the deeper is the guilt of the deed; 
and how recent ſoever the occaſion of it, if it precede and 
be the motive of the mortal blow, < A antecellit ictum licet 
4 non congrefſum,”* the crime is murder, and the pannel's life 
ſhall be forfeited for that which he has thus unneceſſarily, 
and without provocation, deftroyed. The malice is im- 
plied in the act itſelf of intentional killing, which is the 
higheſt poſſible i injury, and naturally carries with it the pre- 
ſumption of malus animus Which it therefore lies on the 
pannel to overcome by proof made on his part, of ſome of 
| thoſe circumſtances of neceſſity, or excuſable infirmity, in 


which he may have a defence. Non enim (ſays Mathæus 1), 


eam dgfenſinem propoſuifſe ſatis off, uifi cadem idoneis argumen- 
tis probetur. In dubio enim cedes ſicut quevis injuria preſumi- 
fur dolo malo facta. The commentator has juſtly ſaid, /icut 
quis injuria 5; for we are not here taking up any ſtrained 


or peculiar rule, out of averſion only to blood, and in order 


_ the better to repreſs ſo high a crime, but juſt the plain and 
| ordinary mile, which equally applies to any other violence 
that | is committed c on the Perſon. 

| | IN 


1 In Tit. de Sicariis, Chap. 3. No. 14. 

In the trial of Andrew Rutherford, November 9. 10. 12. 1674, The Lords. 
« find the lybel relevant, as likewiſe the pannell's defence of ſelf-defence,, 
and that the pannell.ought to prove-the ſamin, and remitts both to the know- 
a "0 of an aſſize. The jury found the laughter proved, and the ſelf-defence- 
The pannel had ſentence of death. He had pled that ſelf-defence ſhould. 
. ks unleſs it were proved, that he was the aggreſſor. The parties. 
here were ſeen thruſting at each other by perſons at a diſtance z aud who was the 

| provoker, or who drew firſt, did not appear from the proof. 
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CHAP. VI. 
Sufficient, if 
Malice taken up 
on the Spot. 
June 10. & 11. 
1678, 


Muſt the Libel 


bear Malice, 


© and repels the defence as reformed, and the hat other * * or 
te the 1 | | | 


or OFFENCES 


1 particular, this was very pes declared to be oy | 
in the caſe of James Gray, where the libel bore a narrative 
of deadly hatred; in reſpect of which it was pleaded that 
the proſecutor, in this caſe, muſt prove that quality. of his 


charge. The Court found, that no ſuch proof could be re- 


quired of him . The like defence was over-ruled in the 


caſe of William Aird, September 8. 1693 2; of George Cu- 


ming, November 11. 20. 1695 33; and of Lad Brock, 
July 29. and November 15. 1717; as in many other caſes of 
a prior date, which it were tedious to recite, On the ſame 
ground relevancy was ſuſtained in theſe later caſes; that of 

David Pretis, January 19. 26. and February 2. 1730; Ro- 
bert Brown, January 19. 26. 1730; Matthew Randal, July 
6. 7. 1730; George Donald, Auguſt 4. 11. 1730; in the 


two firſt of which, the libel was entirely ſilent as to the 
cauſe of hatred, or occaſion of quarrel, and in the other two 


only made mention of ſome very trivial interference at the 
moment of the ſlaughter, Theſe four PEN were e all con- 
victed and execute. 


As there is thus no need of any proof on the proſecu- 
tor's part, but of the bare act of SN h accom- 
© ona 


t The Lords find the libel 3 and. that there is no — of any 


e diſtin& probation for n of en malice, Nag remits the libel to an 
* aſe.” n 725 1 0 | 


2 « Find the eat era, ans remits 5 the fas to the + knowledge of of ah Y 


«© aſlize, and Pn the * and bas poten made for the eh 3; 


3 Finds the indiQtment as it is libelled, relevant to infer as pains libelled, 


AGAINST THE PERSON. 


. alth: a ourpols ſo to do, ſo neither is it indiſpen- 
| fable to the charge, that it proceed on the narrative of 
deadly malice and hatred conceived to the deceaſed. If it 
bear the crime of murder in the major propoſition, and ſay 
in the minor that the pannel, at ſuch a time and place, did 
murder, or did cruelly kill and flay the deceaſed, by ſuch 
and ſuch acts of great violence, theſe terms are themſelves 
an implied charge of the ſort of malice which the law re- 
quires; how ſtrange and unaccountable ſoever it may ſeem 
in the circumſtances of the caſe, that the pannel ſhould 

have been actuated by any ſuch evil paſſion. A charge of 
this ſort was ſuſtained againſt Alexander Robertſon, Janu- 


ary 1. 16793 againſt Richard Carſe, June 10. and 17. 1700; 


and on full debate, in the caſe of William Roſs, February 
9. and 16. 1719 1. It was again ſuſtained in the caſe of Hen- 


ry Hawkins 2, July 17. 1769; of James Baillie, December 


16. Pu3 and of Brown and Wilſon, June 28. 1773; and of 


. George White, Auguſt 4. 1788 and in ſome of theſe inſtances 


after debate on the objection. In addition to this liſt, which 
might be ſwelled to a great bulk, notice may alſo be taken 
of an entire claſs of caſes, in which I do not obſerve 
that any charge of malice has ever been made; I mean 
caſes of child- murder. The reaſon is, that the infant or- 
| | 3 D dinarily 


1 © In ſo far as, upon 8 tc. 56 did kill and murder John Allardyce, peri- 
. wig- maker i in Edinburgh, in his own houſe in Blackfriars Wynd in Edin. 
"66 burgh, or in the ſtair FRY to it, Gy giving | him a x wount with a ſword in the. 


13 ren „ 


| bs « That whereas by the law of this and.every well governed realm, murder, 
or the bereaving an innocent man of his life, is a great crime, and ſeverely pu- 
A niſhable z” and then it proceeds to relate, that a ſquabble having ariſen at 
_ the guard-houſe between him and the deceaſed, * he did with a ſcrewed bayonet. 


35 1" f . ſtab the deceaſed.” 
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CHAP. VI. 


OFT OFFENCES 


dimarily is deſtroyed at the very moment of the birth, and 
before, in any proper ſenſe, it can be the object of the mo- 


ther's hatred. It may farther be remarked, that while the 


faſhion of ſpecial interlocutors of relevancy continued, this of 


hatred born the deceaſed, though often ſtated in the libel, is 
one of thoſe articles which the interlocutor never repeated, 


nor required to be. proved. Thus, on the whole, the malice. 
which the law requires in this particular, turns out to be no 


more than this, a depraved and wicked diſpoſition; a heart 


regardleſs of duty or humanity; which is to be gathered 
from the whole circumſtances of the caſe, a as N are eee 


in evidence. 0 % 


Animus occiden- 
di, how far eſ- 
ſential. 


Tulis will more plainly appear, if it be conſidered, that 
even the animus occidendi, the purpoſe to deprive the deceaſed 
of life, is not eſſential to the charge of murder; that is to 
ſay, in the moſt obvious ſenſe of the phraſe, and that in which 


it is ordinarily underſtood. If indeed the pannel bring a | 
proof of ſuch circumſtances in exculpation, or can point out 


ſuch in the manner of the aſſault which is related in the libel, 


as are repugnant to the very notion of a mortal purpoſe, and 


ſhow that the flaughter fell out in an improbable and unex- 


pected manner, and in the proſecution of ſome inferior and not 
outrageous object; certainly this will have its due effect of 


reſtricting the charge to an arbitrary pain. This matter 


was formerly illuſtrated, in the caſe of death taking place 
on a ſingle blow with the hand, or on a fall, occaſioned by 
a puſh or joſtling. Of the ſame character alſo are ſuch caſes 


as theſe : If the pannel, having a drawn ſword in his hand, 
throw it away and betake himſelf to a ſtaff; or if having a 


loaded piſtol, he fire it off in the air and ſtrike with the but; 


unleſs theſe fayourable circumſtances, which N . e- 
. i : 


AGAINST THE PERSON. 


vidence of a purpoſe to chaſtiſe only, ſhall be outweighed by 


after exceſs in the uſe of thoſe inſtruments, or by other in- 


cidents in the progreſs of the conteſt. 


Bor, with the exception of caſes of this deſcription, our 
practice, which in this is the ſame as that of England i, does 
not diſtinguiſh between an abſolute purpoſe to kill, and the 
purpoſe to do any exceſſive and grievous injury to the perſon. 
so that if the pannel aſſaulted the deceaſed meaning to ham- 
ſtring him, or to cut out his tongue, or to break his bones, or 
to beat him ſeverely, (or, as it is vulgarly expreſſed, to beat 
him within an inch of his life), and in the proſecution of this 
_ outrageous purpoſe has actually deſtroyed his victim, he ſhall 
equally die for it, as if he had run him through the body 


_ 


HOMICIDE. 


Animus occiden- 
di, how far el- 
ſential. 


: with a ſword. And the reaſons are obvious and ſatisfae- 


tory, why no other judgment can paſs on ſuch a caſe. - Be- 
cauſe to obſerve any other rule, would be to ſecure an in- 
demnity to all but thoſe, comparatively rare, caſes of mur- 
der, which are done with the peculiar inſtruments of ſlaugh- 


ter. Becauſe, in committing any ſuch flagrant outrage on 


the body, the pannel ſhews an utter contempt of the ſafety, 
_ diſtreſs, and exiſtence of his neighbour, and if not a deter- 
mination to kill him, at leaſt an abſolute indifference about 
the conſequence to him, whether he live or die. And be- 


cCauſe, from the very exceſs of the injury, the caſe does not 


admit any clear or concluſive proof on the part of the pan- 


nel, that at the moment of killing he did not mean the thing 


to follow, which actually happened. In great injuries and 
violences there is no wounding by rule, fo as with cer- 
h 38 He tainty 


85 „Hale, RY i. p. 454. 472+ 3 Hawkins, vol. i. P. 74. No. 10. p. 83. No. _ 
Foſter, p. 8 No. 2. ; * vol. iv. p. 199. 
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CHAP. VI, 
— —— 


meaſure of the rage and miſchievous feeli 


lum vulnerandi voluntate committitur.“ Carpſ. Quaſt. 27. n. 5. 


OF OFFENCES 


at ſuch mo- 
ments of furious action, by which even the actor himſelf 


tainty not to kill. Neither is there in — any preciſe 


can certainly tell, and much leſs can others diſcover, whe- * 


ther he meant to kill, or barely to leave life in the ob- 


ject of his revenge. If he anſwer truly with reſpect · to his 5 
ſtate of conſcience on ſuch an occaſion, all that he can ſay 


will be, that he was tranſported with rage and hatred, and 


cared not what became of it, ſo he had his vengeance out. 
He muſt therefore be accountable for it as a murder; ſince 
knowing theſe things, he nevertheleſs reſolved, that rather 


than forego his vengeance, or employ ſome inferior means, 


his neighbour ſhould run this hazard of his life; ſo low was 
his regard of his neighbour's ſafety. Now this corrupt. diſ- 
regard of the perſon and exiſtence of another, is preciſely 
the dole or malice, the depraved and wicked purpoſe, which 


the law requires and is content with r. It looks with a 


jealous eye upon every act that has deſtroyed a man; and 
whereſoever any one has been killed by the hand of his 
neighbour lifted in outrageous or continued violence againſt 
him, will preſume that if not at firſt invaded, he was at leaſt 
continued to be abuſed, out of growing rage and malignity, 


and with a purpoſe of doing that which in the end was done. 


In ſhort, to have the benefit of the plea of culpable homicide, 
he muſt either point out ſuch circumſtances upon the face of 


the charge in the libel, or in the evidence brought in ſupport 
of it, or he muſt bring ſuch a proof on his own part, as 
ſhews that the miſchief which he meant was of that infe- 
rior kind, from which, according to the common courſe of 


things, 5 
1 « Doloſum homicidium eſt, quod vel animo et propoſito occidendi, vel o- 


* 


AGAINST THE PERSON, 397 


things, not even any material ny of the \perſon' q "Life HOMICIDE. 
Dias to o be dreaded. * 


Amon che many ee which inte be appealed to in Animas occiden- 
evidence of this juſt and neceſſary rule of practice, that - how far el- 
| | | | N 3 5 . ntial. 
which perhaps to moſt advantage illuſtrates it, is the caſe of 
Dougal Macfarlane, tried in November 1737. This man 
had quarrelled with John Woore, officer of exciſe at Crief, ; 
on occaſion of ſomething relative to his duty in the gauging : : 
of malt liquors, which belonged to the pannel's maſter. | 1 
And having learned that he was to paſs by a certain way 
under cloud of night, he ſolicited ſeveral perſons, and prevail- | 4 
cd with three of them, to go along with him, and lie in wait i 
by the fide of the way, (as he expreſſed it), © zo cuff the gauger.” : | | | 
They went out accordingly, all of them provided with ſticks- | 4 
only, though other weapons might eaſily have been procu- : 
red. And having met with Woore, they pulled him to the 5 [ 
ground from his horſe, and there ſeverely beat the poor man, 3 1 | 
on the head and ſundry parts of the body, ſo that he remain- | i 
ed upon the road inſenſible, and was next morning found | 
dead. It appears that Macfarlane in particular, reproached ; 5 
one of the party for failing to uſe his ſtick, and having pul- 
led it out of his hand, returned and beat Woore a ſecond time, 
as he lay. The whole party, however, returned to the village 
Where they reſided, and had liquor there from Macfarlane's 
maſter and miſtreſs, to whom he openly boaſted of what he 
had done, ſaying, © that be had cured the gauger of his gauging 
er a week.” He ſlept too that night at home, and made 
no attempt to eſcape. Theſe and other circumſtances. of = 
the ſtory were made uſe of to ſhow, that the death of the 
man was not within the compaſs of their project; whence 
0 1288 ©, | it 
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2 
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CHAP. VI. it was argued, that only an arbitrary puniſhment TY | be i in- 
r flicted. But the anſwer was thought good, that the pannel had 
deliberately planned an exceſſive and outrageous injury to the 
perſon of the deceaſed; and as in the execution it had been pro- 
ſecuted to the death of his victim, ſo in the nature of things 
it could not plainly appear, that at the moment of killing he 
did not truly mean to deſtroy : In the moſt favourable view, 
he was at leaſt reſolved on that which was to put the man 
in imminent danger of his life; and he muſt ſtand there- 
fore to the iſſue of the hazard, which he had thus wicked. 
ly brought on his neighbour. The defences were repelled, 
and the beating, even without the way-laying, was found re- 
| levant to infer the higheſt pains. The fact was fully . : 
ved ; ; and the pannel had ſentence of death 1. 


Animus occiden- Amorurs caſe of the es dich was decided 
* far el. on the ſame principle, is that of David Hume, tried in Octo- 
ber 1723. This man, along with two more, of the name 
of Sinclair, had conceived a grudge againſt John Horſely 
and others, Engliſhmen, and ſervants of the York-buildings 
Company on their eſtate of Winton, who had reproved them 


for 
00 - 1 November 28. 1737. - Fi ind that Done” 8 W TY 8 
1 1 | and place libelled way-laid the deceaſed J. Woore, officer of exciſe, and 
1 1 meeting with him, did, with a rung or large ſtick, beat him, whereby the 
=: | | &« ſaid J. W. did ſoon thereafter die; or that he the ſaid pannell did time and 
5 "4 | place foreſaid, with repeated ſtrokes of a rung or large ſtick, beat the ſaid 
2 1 | | * deceaſed J. W. to that degree that he did ſoon thereafter die thereof; or that 


We: time and place foreſaid the ſaid J. W. was killed in manner libelled, and 
RY Sp | that the pannell was art and part thereof, all /eparatim relevant to infer the 
„ pains of law; and repell the haill defences.” It will be obſerved, that in the 
ſecond member of this unn, the beatin ig is } Dung relevant without the 
way- ee | 
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for paſſing through: the incloſures without deve They 
were heard, without much reſerve, to threaten miſchief to 
the Engliſhmen, and to ſay, that they ſhould be for ever af- 
| fronted, if they had not amends of them. One evening, in 


the duſk, they accordingly lay in wait, by a wall near the 


| houſe of Seaton, and ſet upon and beat one of Horſely's 
| ſervants, who had come out to draw water; and on his gi- 
ving the alarm, and another coming out, they ſet upon and 
beat him alſo, with rungs and ſtaves, in ſuch a manner that 
he died. There was nothing in theſe circumſtances to in- 
dicate a formed purpoſe of aſſaſſination: But the Court not- 
withſtanding, as in the other caſe, found, That David 
Home pannel having at the time and place libelled, beat or 
vounded George Sweet ſervant to John Horſely poſſeſſor 


of Seaton, of which ſtrokes or wounds the ſaid George 


« Sweet did ſoon thereafter die, relevant to infer the pain of 
« death, and confiſcation of moveables.“ The patinel, how- 
ever, was not convicted. 

Li only take notice of one caſe more, an old a 
5 and one of much malignity and cruelty, but in which the 


pannel cannot be ſaid to have had an abſolute purpoſe to 
deſtroy. I allude to the caſe of Patrick Stewart, who having 


_ conceived great malice at Angus Maciver, on ſuſpicion of 
_ unlawful intercourſe with his daughter, took poſſeſſion of his 
perſon, bound him hand and foot, cut off his privy member, 
and put hot aſhes in the /crotum, and then carried him on 


horſeback to a houſe at ſome diſtance, where in a few days 


- he died. Ste wart Was convicted and beheaded. 


: Taos it appears, that it Sade fruitleſs to ſet on foot 


an inquiry, in which however ſome commentators have em- 
Ployed. much time and labour, concerning the nature of the 
ſeveral 
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July 3. 1602. 


Lethal Weapon, 


if eſſential to 
the Charge. 


* = OF OFFE NCES ö 


CHAP. VI. ſeveral weapons, what are, oa bat are not to be repu- 


J 


— 


: Sg ted lethal. Thus far there is a difference in weapons, that 
there be ſome, ſuch as ſwords and fire-arms, which carry 
abſolute and uncontroulable evidence of the mortal purpoſe, 
in every caſe where they are uſed; and in this ſenſe it may 

be not improper to diſtinguiſh theſe as lethal. But that 
there is any weapon of ſo harmleſs a kind, that in every 
_ caſe, and in all circumſtances, it muſt be held to have been 
uſed without a mortal purpoſe ; this is an abſurdity in itſelf, 
and cannot be maintained without a plain perverſion of the 
term. The anſwer is, that the weapon muſt be lethal, by 
which a man has died; that a man was actually killed with 
this weapon, in this caſe; and that whether it was or was 
not uſed with a mortal or highly injurious purpoſe, is a 
matter which cannot be determined on bare ſight of the wea- 
pon, but on the way of uſing it, the repetition of the blows, 
the comparative age and ſtrength of parties, the words ut- 
tered on the occaſion, and all other particulars of the 
ſtory. Wherein, if on the whole there be evidence of a 
| mortal or very malignant purpoſe, the circumſtance of an 
© unlikely weapon may be outweighed, like any other. That 
F weapon has actually killed; it might be intended fo to do; 
and it muſt be ſhewn idoneis argumentis, on the part of the pan- 
nel, that this was not the caſe. For this rule we may quote 
Numbers, c. 35. the Divine law, by which he who ſmites with a throwing 
n ae am ſtone, or with a hand-weapon of wood, wherewith a perſon 
may die, is to be held a murderer, and to be put to death. 
And again, ſtill more explicitly, © if in enmity he ſmite 
him with his hand, that he die, he that ſmote him w_ | 
Has purely be Ppt to death, for he 4 is a murderer. 7 


Tux 


AGAINST THE PERSON, 


Tux practice of Scotland has in all times been governed 
by theſe rational, and indeed neceſſary rules, without which 
men would enjoy a very imperfect protection of their 
lives. To mention a few inſtances, out of a great number 


wvhich it were equally tedious as uſeleſs to recite. On the 
10th November 1606, Patrick Deanes was condemned to die 


for the murder of his wife, and a child in her womb, done 


by ſtriking her with his foot on the belly, and with a oninglen, | 


tree on the back; of which ſtrokes.ſhe and the child imme- 
| diately died. Libel was found relevant againſt Hugh Som- 


| merville, for ſlaughter committed by ſeveral ſtrokes given 
on the fide, ſhoulders and belly, with a girth-ſting, or ſtrong 
| baton ; and againſt Matthew Culdie, for ſlaughter, by ſtrik- 
ing on the head with a flail; and againſt Ker in Edderſtone, 
for killing by the ſtroke of a kent. (or ſtaff) on the head. In 


| thecaſe of Alexander Robertſon, the charge was thus, e that 


he did invade and aſſault the deceaſed Alexander Falco- 
“ nar, his fellow ſoldier, and did moſt cruelly. beat, wound, 
and bruiſe him in ſeveral places of his body, of the whilk - 
„ ſtrokes, wounds and bruiſes he languiſhed, by the ſpace 

« of —— hours, and thereafter died ;”” and on this charge 
Sept. 8. 1693. 
on a charge to this effect: that he had. aſſaulted Agnes. 


the pannel had ſentence of death. As had William Aird, 


: Bayne, when ſtanding at the entrance of her cellar, had re- 
peatedly kicked her on the ſide, puſhed her backwards down 
ſtairs, and having followed her into the cellar, there renew- 


ed the ſame ſort of violence upon her as ſhe lay; through 
which ſhe fainted, fell into a cold ſweat, and next day died. 


In this caſe it was farther pleaded for the pannel, who was a 


| ſoldier, that he had a {word upon him, which he did not 


ney nor make uſe of. | | 
* „ Nrakrr 


Dec. x. 1613, 


June 3. 1631. 
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CHAP. VI. 


OF OFFENCES 


NEARLY a-kin to this, was the caſe of William Graham, | 


April 1x. 169g. indicted for the murder of William Reid, his ſervant ; hin: 


Jan. 8. & 29. | 


ving beaten him down with many ſtrokes upon the oſs of a 


ſtair, and there trodden upon him, to the diſcolouring and 


cruſhing of his body, and the effuſion of his blood within him, 


ſo that he could hardly creep to his father's houſe ; Which 


having reached with much difficulty, he there lay, ſwooning 
and vomiting blood, daily, and almoſt hourly, until we ex- 


pired, about three weeks after the time libelled. This 


charge went to trial, as relevant to infer the pains of 
death. But the pannel was not convicted. On the 17th 
June 1700, a libel was found relevant againſt Richard 
Carſe, to infer the pains of death, of which the charge 


was thus: © You the ſaid Richard Carſe beat and wound- _ 
ed the ſaid Thomas on the head or face, or elſewhere, 


© of which beating and wounding, he fell ill, and languiſhed 
ce two or three days, and in the wound, after he was dead, 


Was found a long piece of ſtick , which was taken out 
“ from under his (kull.” In the caſe, likewiſe, of Burnet 


of Carlops, the libel went to trial, as for a capital pain, 
though the beating was with a cane and broomſtaff, and by 


perſons who had ſwords upon them; on which ground it was 
ha prod 985 7 could not have tended to kill 2, Theſe 


=. arora | 


I It's appears fro the 8 that the 1 bad ſtruck the ade on the head 


With a wooden diſh or gueich, and that a ſplinter detached itſelf, and entered the 


Kull at the eye, and broke off, ſhort. The j 1. 1 a e wn but che | 
pannel made his * before ſentence. | 


2 The ee anſwered, Though a „ * one — or eit a. 
© rod or ſtaff, does preſume that there was no intention to kill; but ſtill there may 
be other circumſtances, that are wholly inconſiſtent with the foreſaid preſump- 


tions, and from which the animus N * be as —_— inferred, as if a 
| 5 * . 
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erſons alſo were acquitted. But it was orlbrtth: in the HOMICIDE. 
N caſe of James Brown, who ſuffered death for the murder of r 

a woman by ſtriking her with the hand, and treading her Aug. 4. & 5. 
under foot; and in the caſe of James Baillie, who had ſen- 2 16. 1771. 

tence of death for the murder of his wife, by beating her 
with the handle of a whip, tumbling her body down a ſteep 

bank, and again beating and kicking her, ſo that ſhe died. . 
As alſo, John Brown and James Wilſon, were convicted and June 28. 1773. 
ſuffered death for the murder of Adam Thomſon, done by | 


beating him with an oak ſtick, and a potatoe dibble. 


Wu ar er than any of theſe nflanices; libel was ſuſ- Lethal Weapon, 
tained, as formerly mentioned, againſt Malcolm Brown, miller 1 
in Lennox mill, for killing a boy by a blow on the ear, with June 29. 2664. 
his fiſt 1. And more lately, in the caſe of William Lindſay, Feb. 29. 2548. 


32 1 


deadly weapon had been made uſe of. For as it cannot be contraverted that 
* one may beat to death, by repeated ſtrokes or blows of ſuch weapons as the 
4. law does not call deadly, ſo the animus occidendi is as neceſſary to be inferred 
_ © where ſuch a continued beating is qualified, as where a mortal weapon is made 
* uſe of, and even may be juſtly ſaid to have a degree of more malice in it, as it 
is not ſudden, but of . ar e and e more malicious than 
the other.” 5 x 
Again, in anſwering certain PR TION he kn 6c. Is all of them it is evident, 
that that which happened was contrary to intention, and that there was no 
more but one {ſingle ſtroke given; whereas, in the preſent caſe, the repeated 
* and continued ſtrokes do take any the | Tn Os naturally ariſing from the 
© nature of the weapon.” 755 


1 Unde et ex kgs Cornelia de ficariis merito dixeris teneri cum, qui cujuſ- 
* cunque conditionis hominem, &.. . . et quocunque inſtrumenti genere, dolo 
malo occidit, vel etiam fine ullo inſtrumento extrinſecus aſſumpto, dum vel 
4 pugnis vel capitis impetu aut calcibus iQtis et conculcationibus, &c. . . . . homi- 
eidium dolo malo factum probetur.” Voet ad L. Corn, de ſicariis, No. 1. 


* 
2 ay 2 2 * * —— 8 
2 3 8 by 2 2 oy 
- 4 
1 Gra 22 — — 1 * 


. 


. = — 
2 


— 2 


— 1 
3 , 2 „ — CER . 2 1 — — IHE < 
COD = K 8 4 . * 5 FAS 4, 8 ” 6 4 . - — 

> ” 

8 8 ' I 2 n . 5 A - ER als, 4+ - Hd r — * - 6 => eat * Nr 4 ag s 1 _ 

WF — d UT. 1-14 2 3 . > 4 + as £ 4 r A r p ___ 4 5 — 2 3 7 
1 . * 4 +, 8 b "<= WE FEES * 4 1 2 
— 5 "LEED err e ou WY - = 88 N 3 N E beth, CIC 5 2 
O l * " 4 2 > >. A ee ; . EI S 8 2 — 
I - \ — — 8 4 * he ts 


* 
Nn 
pans. 


45 
; 1 
1 
0 
1 
by 
74 


v 
: 
14 
8 * 
x 8 
=. 
: ,4 
es 
, y 
EI 
- 


* 


—— Pr no 2 ec SER. ate 
. 
4 1 


404 


char. VI. 


we have an inſtance of the ſame judgment given on the 
like charge, relative to the killing of a grown man. The 
libel relates that he aſſaulted John Love, fſeiſing him by 
« the hair of the head, and giving him ſeveral blows, 


bruiſes and wounds on the face or head, whereupon he called 
© out © that he had received ſore ſtrokes indeed,” went home, 


% languiſhed for two or three days and died 1. The libel 
was laid for murder, and was found relevant to infer the 
pains of law; but the verdict was in favour of the pannel. 
OxE thing is to be obſerved of all caſes where no inſtru- 
ment but the hand is uſed, that if the pannel, before ſtriking, 
have ſuffered any real provocation, this will materially affect 


the conſtruction of his deed. If John without cauſe aſſault 
James, and violently and for a length of time beat him 


with the fiſt, ſo that he dies; the law can preſume no 
other, but that he aſſaults with the wicked intent to do 
ſome great bodily harm. But if he only ſtrike in retali- 


ation of a ſevere blow, this will not be murder, though 


James die; becauſe the provocation excludes the ſuppo- 
ſition of malignity. He intends indeed to hurt; but, be- 


ing aſſaulted in this manner, he is entitled to reſent, as far | 


at leaſt as goes to a few blows with the hand; and if 


theſe are attended with any danger of James's life, he 


is himſelf alone to blame for the event. In ſhort, with re- 
gard to any act which a perſon hath right to do, law will 
preſume on his fide while it can, that he does not intend the 

| e 7 


2 The libel is filent as to the weapon WY which the Sw were given. But 
it is clear from the debate that they were given with the fit. The ſame appears 
from the proof; though lome of the byitanders ſuſpected that the pannel had 
ſomething hard concealed within his hand. . But this is maile ſaid nor inſinu- 
ated in the libel. | | | 


AGAINST THE PERSON. 


great, and unlikely ovil which enſues; 3 but will require evi- 
_ dence againſt him, of one kind or other, that he means to kill 
or to do ſome outrageous harm. The caſe of Archibald was 
of this deſcription. It was ſhortly thus: that in the courſe 
of a ſtruggle, a perſon was killed with two blows of the fiſt 
on the head, to the ſurpriſe of the byſtanders, and in ſuch a 
manner, of which even on opening the head, no ſatisfac- 
tory account could be obtained. It was evident on the 
whole circumſtances of the caſe, that there was no mortal, 
nor even highly injurious purpoſe on the part of the pannel; 
and as he had received ſuch provocation of blows from 
the deceaſed, as in the opinion of the jury entitled him to 


ſtrike in the wag”! he: Mid, _ found him not guilty of 


= ang Ss 


0 review of theſe e it may perde be thought 


of ſome of them, that they are inconſiſtent with others, 


- formerly mentioned, by which the relevancy was confined to 


an arbitrary puniſhment ; and that in particular there is this 
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HOMICIDE. 


Maclaurin, 


No. 81. and 
P- 517 


Outrageous Pur- 
poſe, if eſſential 
to the Charge. 


repugnancy between the caſe of Aird in 1693, and of Rey- 


ſano in 1724, who eſcaped with tranſportation, although, 
like Aird, he had killed by puſhing the perſon backwards, 
down ſtairs. But if the circumſtances of the two caſes 


be duly weighed, the judgments will appear to be nowiſe 
inconuſtent, or rather to be an apt illuſtration of the 


doctrine which we have in hand. In Reyſano's caſe the 


parties were men, and there was but one blow or puſh given, 
by which the deceaſed was thrown backwards, and at once 


5 killed. Now this degree of violence might, and in itſelf was 


rather preſumable to be done, without a purpoſe to deſtroy, 
_ Whereas in Aird's caſe, the repeated kicks, given by a man 
5 to a woman, on the des: and the throwing of her down 
ſtairs, 
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CHAP. VI. 
— — 


Mar. 24. 1713. 


] or OFFENCES 


ſtairs, together with the following of her, and the renewal of 


the ſame abuſe of her perſon, after ſhe had been diſabled by ſo 
ſevere a fall, left no doubt of a malignant and outrageous 
purpoſe, if not to kill upon the ſpot, at leaſt to do her ſome 
dangerous and exceſſive bodily harm. One convenient il- 
luſtration more of this diſtinction, is to be found in the pro- 
_ ceedings on the charge againſt Jean Ramſay, for the mur- 


der of a ſick and infirm perſon, who had ben found upon the 


ſtreet, and carried into her habitation for aſſiſtance: © The 


„Lords found the pannel's yiolently dragging the defunct, 


« a weak and infirm perſon, out of the bed on which he was 
* laid, fo that his head was bled on the bed-ſftock or floor, 
“ and her beating of him on the ſide with a pair of tongs, 


and her again dragging him out of another bed whereon he 


« was afterwards laid, and his dying within a few hours 
„ thereafter, about the time libelled, jointly relevant to 
& infer the pains of death and confiſcation of all goods and 
« gear; and found any of the foreſaid facts ſeparately rele- 


vant to infer an arbitrary puniſhment ; and repelled the 


„ haill defences proponed for the pannel.” In this, the 


Court required a reiterated dragging from the bed, to raiſe 


the caſe to murder. But the jury found as follows : 


Find that part of the libel anent dragging a weak, filly, 
c and infirm man out of bed, once in houſe, upon a 
“ cheſt and floor, and thereby wounded and bled, and 
that the ſaid weak and infirm man was dead about eight 


% or nine of the clock next morning proven.” Now, 


on this verdict, as not eſtabliſhing the requiſite degree of 
violence, the pannel eſcaped with ſentence of TEES: and 
bauiſhment from the —_ of — reſidence. 


AGAINST THE PERSON. 


i SHALL se this i inquiry with a word or two concern- 
ing one ſituation, which, though ſomewhat different from the 
others, ſeems, however, fit to be governed by the ſame rule. 

If a man adminiſter a potion to a woman without her know- 
ledge, in order to procure abortion; and if the compoſition 
be of that powerful nature, as probably it will, to be attended 
with a plain riſk of life to the perſon who takes it, eſpeci- 
ally when it is taken in this unguarded manner; and if the 
woman in conſequence die; this too ſeems to be nothing leſs 
than murder. Becauſe, though in a different way, he ſhews 
the ſame diſregard of her life and ſafety, and expoſes her 
to the ſame riſk, as by doing outward violence to her per- 
| ſon. A caſe of this ſort was tried at Aberdeen on the 1oth 
May 1785; the caſe of Robert Dalrymple a flax-dreſler, and 
Robert Joyner a druggiſt. The fact, as alleged, ſeems to 
have been, that theſe perſons, having each of them a young 
woman with child to him, they adminiſtered ſome violent 
drug to them without their knowledge, (as was ſuppoſed for 
the purpoſe of procuring abortion), in conſequence of which 
both the women died in the courſe of the ſame night. The 
| libel was laid, without any mention of the ſuppoſed purpoſe of 
the preſcription, as for murder by poiſon, with an alterna- 
tive of culpable homicide. The Court found it relevant to 
infer the pains of law. Joyner was outlawed ; and the libel 


was s found not proven * Dalrymple. 


nt Tania ſeem to be Gina of the ed material conſi- 
derations, towards aſcertaining the deſcription of the crime 
of murder. I will now ſubmit what has occurred to me, 
concerning the ſeveral ways wherein a perſon may be art and 
part of murder, and liable to the proper pains of that crime, 


: _ the ks is not the immediate act of his own 
hand. 


| 
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CHAP. VI. 
6 


OF OFFENCES 


hand. This may either be by ſome part taken in the 
perpetration of the-deed, or by ſomething done in prepa- 


ration or furtherance of the future act; for all theſe ſeveral 


modes enter into the compoſition of our phraſe of art and 


part, It is with reſpe& to the firſt ſort of acceſſion, that 
the moſt frequent, though not perhaps. the moſt difficult 
queſtions of art and part ariſe. Yet even here caſes of ſome 
nicety may happen. For according to the views with which 


the ſeveral perſons meet, the ſhare which they reſpectively 5 


take in the doing of the deed, the certainty or uncertainty 


Of Art and Part 
by Preſence. 


of the mortal blow, and ſundry other circumſtances, they 


may be all in the ſame or in very different degrees of guilt, 
and may deſerve higher or lower pains, or perhaps ſome of 
them be entirely free of the crime. 75 | 


1. Ons thing is plainly adorable, and among all au- 
thorities agreed. That if a number conſpire and lie in 
wait, to kill a certain perſon, © ft 3 plures, non per rixa oc. 
% gaſionem, ſed premeditato concilio, in necem alicujus confuras 


e verint, it ſignifies nothing by whom the mortal blows 


are given, nor how few of them there be. Though. but one 
of the party ſtrike, and diſpatch with one blow of a lethal 


weapon, he is not therefore the one actor on the occaſion, 


but executioner, for all of them, of their common reſolu- 
tion : properly ſpeaking he is their inſtrument with which 
they ſtrike, and they by their preſence are conſenting, aid- 


ing, and abetting to him in all that he. doth ; having all of. 


them come thither on purpoſe to have it done, and being rea- 5 


dy to lend their aid, if need ſhall be. Their preſence on the : 
_ occaſion is ſubſtantially an aſſiſtance. It adds to the terror, 


confuſion, and danger of the deceaſed, who againſt the aſ- 
ſault of one only, without the ee of company or 
1 | 


AGAINST THE PERSON. 


ſupport, itn ellis: ſucceſsfully to defend himſelf; as on HOMICIDE. 


the other ſide the invader is heartened in the enterpriſe, by 
his knowledge of the force provided to ſuſtain him. James 


a Shaw had ſentence of death, on a verdict which ſpecifies Feb. 10. 1673. 


his preſence at the Es: as the. main ground of con- 
we 1 | ik og | 


[Tris rule: is to be underſtood, not pk of thoſe conn Of Art and Part: 
by Preſence. 


arctively rare) caſes, where an expreſs and formal com- 
pact to kill can be proved, but equally of all, in- which 
from the number, arms, or behaviour and language of the 
_ perſons engaged, an implied and tacit confederacy may 
_ reaſonably be gathered. And with. reſpect to the preſence 
of any aſſociate; in this article alſo, I do not mean to 
| ſpeak of real only and phyſical preſence, by ſeeing the deed 
done, but of that conſtructive preſence which is ſuſtained by 


the law in many other caſes; and according to which every 


perſon ſhall, be held to be preſent, who in any ſhape co-ope- 
rates in, facilitates, or. protects the actual execution of the 
ſlaughter. One, for inſtance, gives notice of the perſon's ap- 
12 by ſignal from a diſtance; a ſecond, diſpatches him at 
a ſpot agreed on; and a third, takes poſt at a convenient 
place to prevent interruption, or favour their eſcape : Cer- 
tainly all the three are in one degree of guilt. By the con- 
ſtruction of law, they are all preſent, and participant of the 
murder; becauſe at the time of doing it, they are each of 
| _ in his ee lending, effeqtual aid to the perpetration 


TY 


| 1 4 Find, by hes 0 own judicial confeſſion of his: being Peri at the ſald mites; 
4 and other prefuroptions, that he * 2 cherelo, — was guilty of art 
* and part of ths wander.” #43418 Tv, DE e 
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Of Art and Part 


dy Preſence. 


OF OFFENCES 


of the deed; and but for this mutual aMftance and encou- 8 
ragemment, the: Lanes, _ not be Wage.” . 


IT is alſo to be obſerved, Sh ms this rule of con- 
victing on the ground of ſimple preſence, that it is not con- 
fined to thoſe caſes, where the murder 1s committed with 
the proper inſtruments of ſlaughter. It is true, that where the 
whole party are equipped in that faſhion, at ſetting out on 


the enterpriſe, or where ſome of them provide thernſelves 


with arms, with the knowledge and conſent of the others, 
thoſe circumſtances are themſelves evidence of the aſſent of 
all of them to the felonious and mortal purpoſe; And it 


muſt be granted, that if the deceaſed is not diſpatched in 5 


this manner, but by beating with a ſtaff or the like; here, 
with reſpect to any one who has not actually ruck, (for 
there is not otherwiſe any room for ſuch a queſtion), the 


| ſtronger proof will be required of his full aſſociation to the 5 


: previous confederacy, and of the high and dangerous nature 


of the intended injury, or of his actual aſſent to what he 


ſees done at the time: or at leaſt, the caſe will be more 


open to a proof of favourable circumſtances on his part; as 
that he remonſtrated with his aſſociates, and did what in 


him lay to reſtrain them from any dangerous exceſs, In the 


OR. 16. 1723. 


caſe, accordingly, of David Hume, which was of this pre- 
ciſe deſcription ; the ſlaughter having been done in the pre- 
ſence of three perſons, by beating the deceaſed with ſtaves.; 
the Court, after hearing a full argument, found a relevancy 


on the actual beating only by Hume, and not as libelled and 


inſiſted for, on the beating by him, or by the other perſons 


in his- preſence. The reaſon was, that no ſtrong circum- | 


ſtances were laid in the libel, to infer his knowledge of any 


felonious conſpirac y to oro or maim; and that the cauſe 


Of 


=— 


AGAINST THE PERSON. 


2 quarrel was the | affair of the other perſons, rather than 


his i. But ftill the difference between ſuch caſes, and that 
of ſlaughter with the proper inſtruments of death, lies in the 
matter of proof only, and no deeper. For if ſatisfactory 


evidence be obtained of a deliberate plan to way-lay the de- 


HOMICIDE. 


- - 
: * 0 a | 
k * 


ceaſed, and to kill, or to maim and diſable him, by an out- 


rageous beating; z certainly, in the event of his death, this is 
murder in all who are participant of that purpoſe, and ſtand 


by to ſee it executed, approving, or not interpoſing to hin- 
der the continuance of the outrage. | 


Arn what bas been lid of ſimple „ it is 939 
leſs to enlarge on thoſe circumſtances in the conduct of the 
perſons preſent, which ſhall be held to prove their aſſent to 


the deed, or to amount to an aſſiſtance. In general, all ſuch 
behaviour as tends to impede, diſconcert, or intimidate the de- 


ceaſed, in his defence, is as deciſive againſt the pannel, as the 
ſtriking of a ſevere blow, or the doing of a direct injury to the 
perſon. Thus in the caſe of David Hamilton of Auchtoul, 


5 accu of the murder of Mair of Milntown 2, the Court 
| Jö;— hot 


SE The 1 ds find, David 5 pannell, having at the time and place 


« whale beat and wounded George Sweet, ſervant to John Horſely, poſſeſſor 5 


«of Seton, of which ſtroaks or wounds, he the ſaid George Sweet did ſoon 
s thereafter dye, relevant to infer the pain of death, and confiſcation of move- 
"8 ables.” | | 


5 N was a very cruel a nd annaturat caſe. The CEE and Mair were near 
- relations. His ſon, Gavin Hamilton, ſends Mair a written challenge, and goes to 
the field, provided with a horſe and other equipment to affiſt him in his flight, 
if need ſhall be. Mean while, David, the father, goes to Mair's houſe, (who was 
a lad of nineteen), and by threats and inſults, draws him to the field to fight, 
tough reluctant. When arrived there, the other perſons preſent endeavour 
| to make peace between the parties; but David Hamilton infiſts that they ſhall 


Of Art and Part 
by Aſſiſtance in 
the AR, 


June 24. 1676. 
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"CHAP. VI. 


to be beheaded. 


OF OFFENCES. 


« finds the libel bearing the pannel's n anti 
4 the defunct relevant; as alſo, that the-pannel came to the 


% qefuna's honſe, and did entice and perſuade the defuna 
« to go to the fields with him, and that as the defunct was 


« ſtanding to his defence againſt Gavin Hamilton the pan- 


„ -nel's ſon, David the pannel, came behind the defunct and 


v tripped: op his you! . the: defrag, fell back to the 


5 nn 


fight, and ſets them to. "Adair; for a time, os: abs 1 nde a. and 
| wounds Gavin in the hand; on which friends again interpoſe, and Mair re- 
tires, But the father ſucceeds in again ſetting them to, and ſtrikes Mair - 
on the fide, as the is retiring, and tumbles him down. Having then got to 
the Tight*of him, as he lay on the ground, ſo as to hinder his free uſe of his | 
ſword, he thus gives an opportunity to Gavin, who thrults at Mair, under; his 
father's arm and kills him. He was found guilty art and part, and condemned 


In the hls of Robert Kennedy of Auchtifardale, (July 15. 22. 30. 1106.) 
The Court found it “ relevant to be proven, that the pannel, after he ſaw his 
* fon. Gilbert, with his ſword drawn, did beat or ſtrike the defunct with his ſlick 

« or ſtaff, or that the pannel immediately ſtruck the defunct with his cane before 
a the mortal thruſt, ſo that the defunct's diſorder by the ſaid ſtrokes did hinder 
him to defend himſelf againſt the thruſt.” But this only to the effect of inflicting an 
arbitrary pain. The ground of this reſtriction was, that the pannel Robert Ken- 
nedy, and the deceaſed were, at the time when the ſon drew his ſword and killed, 
actually engaged in the heat and paſſion of a ſcuffle, in which they mutually beat 
each other with canes : So that there could hardly be evidence that the father. in 
this agitation, had ſo thoroughly underſtood and entered into his ſon's purpoſe 
of killing, as to make him an aſſociate therein. The father might defiſt as ſoon 


as he ſaw the ſword drawn, and yet the thruſt follow ſo quickly, that the decea - 


ſed could not recover from his diſorder; or he might ſtrike after ſeeing it drawn, 
not conceiving that the ſon meant to kill, but only to ſeparate them, or to pro- 
tect his father by the ſhow of the weapon. It was thus a quite different caſe, from 

that of interpoſing to ſtrike one of two perſons, already engaged in a mortal combat. 

It rather appears from the proof, that the pannel's back was turned to his ſon at 
the time be drew, and that the pannel did. not obſerve it. The j jury's found to 8 
that effect, and he was aſſoilzied. . 


AGAINST. THE PERSON. 


6; ground and as the defunct was lying on the W the 
„ ſaid Gavin did thruſt him through the body, whereof he 
died, relevant to infer art and part of the „ of 


« the HO” Prt 1 


| [Aa cominandia;c jincitements, « or ane to the deed, 
if given upon the ſpot, and in ipſo actu of the ſlaughter, are 
in like manner, a clear ground of couviction of art and part. 
Thus, in the caſe of Alexander Maxwell and others, accu- 
ſed of convocating in a church- yard, in arms, and attacking 


a preſbyterian miniſter and his congregation, who had aſſem- 


bled for divine ſervice, in the courſe of which afray, a perſon 
was ſhot; this ſlaughter was found relevant, as well againſt 


Maxwell who gave the command, (but in very ſtrong terms), 


to uſe the mortal weapons, as againſt the actual aſſailants s. 
Reference may alſo be made to the caſe of Davis and Wilt- 


ſhire, in March 1740. Theſe were two ſoldiers of a party, 


who irregularly, and of their own authority, had ſtopped a 
cart as loaded with ſinuggled wine. In the abſence of the 
others, who had gone to inform the revenue officer, a ſcuffle 
aroſe between the pannels and the driver, inſiſting to drive 
off his cart. In the courſe of this conteſt, the carter wreſted 
the muſket from Wiltſhire, who thereupon-cried to Davis to 
fire; which Davis did, and killed the carter. The verdict 
| iS 
N . es 7 Find the libel a at the 1 of the relict and children 
of John Ruſſell, William Hay, &c. bearing Alexander Maxwell and the other 
e pannels, their ynwarrantable convocating and aſſembling ſeveral perſons in 
Harms, and commanding them to ftab, flick and gore; and the mutilation, 
A blooding and wounding of William Hay, John Murdoch, and others, and the 
* flan+hter of the faid John Ruſſell, relevant ; the ſlaughter to infer the pain of 
_* dcath libelled, as well againſt them who, gave coiamand, as againſt the com- 
* mitters of the ſaid ſlaughter ; and the reſt of the foreſaid crimes libelled, /epa- 
* ratim to infer an — 1 | | 
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Art and Part of 
Murder done in 
purſuance of 

another Felony. 


was thus: Find it proven, that Thomas Davis pannel, 


« diſcharged a firelock at the deceaſed John Mather; where- 
* by he received a mortal wound, of which he ſoon there- 
% after died; and finds it likewiſe proven, that Charles 


„ Wiltſhire, the other pannel, deſired the ſaid Thomas Da- 


vis to fire; but does not find the exculpation proven.” Af- 
ter hearing an argument on this verdict, the Court pronoun- 


- ced ſentence of death on both the anale 5 


2. Wa AT 15 been ſaid of Cat committed in — 
ance of a concert to kill, or to do ſome grievous bodily harm, 


ſeems to be equally true of laughter done in Proſecution of 


any other felony ; provided the nature of the attempt im- 


ply, or the behaviour and proceedings of the parties indi- 


cate, an unity of purpoſe in all concerned, and a reſolu- 8 
tion to controul all refiſtance of their enterpriſe by force. 


If ſeveral go out together, armed, to rob on the highway, 


and one of them kill in the aſſault, it is murder in all thoſe 
of the party who are any wiſe aiding in this robbery, whe- 
ther preſent on the ſpot or not. For they are all there under 
a compact of mutual ſupport; and the ſlaughter is an obvious 


and not unforeſeen conſequence of the aſſault, to rob: elſe 
why go they out provided with arms? The like judgment 


will be due, if a number be engaged in a houſe-breaking, and 
one of them kill a perſon in the houſe, whether to ſubdue 
reſiſtance or make good his eſcape: even thoſe who ne- 2 


ver enter the houſe, but only watch without, to prevent ſur- 
priſe, are here guilty of the murder. Or again; put 


the caſe that a ſcore. of perſons have aſſembled to reſcue a 


cargo of ſmuggled goods, which are in the courſe of con- 


veyance by the revenue-officer, and that they proceed for 


this purpoſe, all or moſt of them provided with fire-arms. If, 


. bly; ; It 1s more eſpecially neceſſary to attend to the terms 


3 degrees of guilt, juſtice requires an inveſtigation of the con- 
duct of each individual; in order that a judgment may be 


AGAINST THE PERSON. 415 


in the- proſecution of this felonious enterpriſe, the revenue- — 

officer or any of his party be killed, all the confederates 
are anſwerable for it with their lives. For why come | 

they there armed, and in numbers, but in the expectation of 
reſiſtance, and in preparation to overcome it? All are 

there at the time in a mutual league of defence and ſup- 

port, by force of arms, in their unlawful project and 

it is by the deed of all and each of them, in purſuit of 

their common object, that 'the immediate actor has been TY 1 
brought into that ſituation which has tempted him to kill. It : 3 
is on their account, as much as his own, that he has made uſe | 1 
of his arms. He does ſo, to protect their perſons, and promote 

their enterpriſe, in which he has no deeper intereſt than the 

others, and which, if he were left ſingle, he would certainly 
abandon. Were it not for their company, he would not be 
on the expedition; if others had not brought arms with 
| them, neither would he; and it is to their power, and their 

diſpoſition to aſſiſt e chat he truſts when he makes uſe of * 
ns e N | Is * 5 | 9 


Sr 10 au b en of a very numerous m Art and Part of 
Murder done in | 
a great Aſſem · 9 
in which our rule has been guarded, namely, that the aſ- bly. | 


ſembly be of that kind, in which a plain unity of pur- 
poſe and temper of mind may be obſerved. For otherwiſe ; 
as in the caſe of a great mob, or riotous convocation, which 
conſiſts of perſons who aſſemble from different quarters, 
without previous concert, and variouſly equipped, as well as in 
various tempers of mind, and for objects of very different 


formed with — to him, according to the ſtyle of his 
7 equipment, 
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Sept. II. & 13. 


wn 


or. 0 F F EN c E. 1 | 
equipment, the language he holds, and the part e acts on 


the occafion, whether he is to be deemed an accomplice in 


any ſlaughter which enſues, or not. It is indeed true, that in 
the caſe of James Learmonth and William Temple, the one 
circumſtance of preſence in arms at a very numerous meet- 
ing where a man was killed, ſeems to have been judged a 
ſufficient ground of conviction , as art and part of the 

ſlaughter. And caſes may doubleſs be imagined, where fuck 
a judgment ſhall be unexceptionable ; the caſe, for inſtance 
of a treaſonable rifing in arms. Becauſe the inſurgents 

are combined on the preciſe principle, of executing their 
purpoſe by force and flaughter; ſo that all who are in 


the field in arms, are art and part of all the depreda- 


tions, en the and other eee on the ſtate 
It may 
alſo be ſuitable to ſack a caſe as cher of . Porteous mob; 


in which, to the tumult and diforder, there was joined a 
| pointed and fpecial purpoſe of revenge and flaughter againſt 


a certain perſon; whereof all who came equipped and aſ- 


ſiſted with arms, might reaſonably be held to be partakers. 
But the charge in the cafe of Learmonth and Temple was 
thus. That they and their accomplices, to the number at 
| leaſt of a thouſand, and many of them armed, had affem- 


bled for a field JEN. or eee, on rhe hills of 
| 11 ae 
+ Imerlorutd; 2 Tike Bode Cesbushübuers ef Joſticlary Havin 2 ati 
the libel and debate, find the libel, reply, and triply proponed by bis Majeſſy's 
« Advocate, vi. preſence at the unlawful: meeting of the field coventicle. hbel- 


4 
led, with arms, at which the flaughter was committed ; ; of, giving counſel or 


* command in the words condeſcended upon in the debaté, viz. * Let there be 
no cowards here the day, Sirs, and let theſe that have arms g0 out betore,” or 
the like expreſſions, relevant; nnd Temits the. kgs to the B of the 
«. aſlize,” | 


AGAINST THE PERSON, 


' Whitekirk, within ſight of his Majeſty” 8 garriſon of the 
Baſs; and that the governor of that place having ſent out a 
party of ſoldiers againſt them, they treacherouſly, after 
promiſing to diſperſe, had ſet upon the party, ſome of 
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whom they wounded, and killed one. It appears that this 


perſon was killed with a fingle blow of a halbert; and it was 
not alleged, that either of the pannels ſtruck the blow, or 
invaded the man, Now on ſuch an occaſion as this, perſons 
might be preſent in arms from very different motives ; ſome 
in conſequence only of the faſhion of the times to wear 
arms, ſome for ſelf-defence in caſe of perſonal aſſault on 
_ themſelves, others in terrorem, to prevent diſturbance by the 
| ſhow of force, and a few perhaps with hoſtile purpoſes, and 
Prepared for ſlaughter on any moleſtation. The mere pre- 
| ſence in the conventicle with arms, was, however, explicitly 
found relevant to infer guilt of the ſlaughter. Learmonth 
was convicted of exhorting to reſiſtance, and had ſentence 
of death. Temple was convicted of preſence with a ſword, 

but undrawn, near the ſpot where the ſlaughter was commit- 
ted; and he only eſcaped the capital puniſhment which would. 


have followed in terms of the interlocutor, owing to inter- 


ceſſion made for him with the Lords of Privy Council. But 

this is a precedent taken from an arbitrary period, and rela- 
tive to an offence in which the State took a great and un- 
due concern; befide that the judgment appears to have 
been much commented on, even at the time when it was 
given 7, 25 


In every thing chat has been ſaid, this mee is implied, 
That to affect all concerned, the ſlaughter muſt be done in 


What if Slaugh- 
ter, not in pur- 
ſuance of the 


3 G : | _ purſuance common Object. 


1 See F cuntainhull'y acount of this caie, vol. i. p. N 13. 13. Alſo Mackenzie's 
Vindication of Charles II. 8 Gor ernment. ; | 


0 418 or OFFENCES 


CHAP. VI. purſuance of the common enterpriſe, in which the party are 
engaged. For if it be done on ſome peculiar and accidental 
quarrel of the ſlayer, which is not connected with nor ſub- 
ſervient to the original defign.; or, though it have ſome re- 
lation to that deſign, if a reſolution of the whole party 

to accompliſh their object by ſuch extreme means, cannot 
reaſonably be collected in the circumſtances of the caſe; 
in either of theſe ſituations all the reaſons entirely fail, upon 
which, by the conſtruction of law, the act of one is carried 
over into the perſons of his aſſociates. Such a caſe is that 
mentioned by Foſter ', of three ſoldiers who went out together, 
to rob an orchard. Two got upon a Pear- tree, and the third 
ſtood at the gate, with a drawn Iword in his hand. The 


[2 | owner's ſon, coming by, collared the man at the gate, and aſk- 
3 ed him what buſineſs he had there; and thereupon the ſoldier 
4 ſtabbed him. It was ruled by Holt, that this was murder 


in him who ſtabbed, but that thoſe on the tree were inno- 
cent. They came to commit a ſmall inconſiderable treſpaſs, 
and the man was killed on a ſudden affray, without their 
knowledge. It would, (ſaid that able Judge,) have been 


4 __ otherwiſe, if they had all come thither with a general reſo- . 
Y mation 1 all . 

5 | 
j | Ar: and Partin 3. THE more ordinary ule of davghter 3 is, that che felo- ; 
1 — A nious purpoſe is taken up on a ſudden, upon fortuitous quar- f 
8 | rel among perſons who. were lawfully aſſembled for ſome 
5 other object. And, in theſe circumſtances, to convict any one 
| 1 as art and part of the ſlaughter, evidence muſt be ſhown with 
4 relation to him in particular, of ſuch things done by him 
. "IF | as infer his adoption of the mortal purpoſe, and amount to the 
| rendering of aſſiſtance in the execution of it. On the 1ſt 
| | „ 1 | | 5 0b: 

| | | 2 Crown, Law, p. 313• 

1 


AGAINST THE PERSON. 


of April 1691, Captain Bruce and Lieutenant Arrot were 
brought to trial, on charge of a tumultuous attack made by 
them, along with others, on the city-guard of Edinburgh, 
at their guard-houſe, in the courſe of which three ſoldiers 
of the guard were killed. This was the iſſue of an acci- 
dental ſquabble with the guard, on the King's birth-day, 
when bonfires were kindled, and the pannels, along with 
other perſons in liquor, were roaming through the ſtreets, in 
a diſorderly manner, in the evening. It was thus obvious 


that many might be preſent, and even in ſome meaſure en- 
gaged in the affray, out of curioſity or indiſcretion, or at the 


worſt with no more criminal purpoſe than that of raiſing a 
| brawl in the ſtreet; and the Court thought it therefore juſt 
to require evidence with reſpect to each of the pannels, of 
his joining in the mortal aſſault, by thruſting at the guard 

with a drawn ſword 1. Nearly the ſame rule was followed 
in the caſe of Captain John Price and five others: of whom 
the libel relates, that being in a tavern they quarrelled with 
the people of the houſe, who ſent for the guard to quell 
them; whereupon they ſuddenly took up a purpoſe of re- 
ſiſtance, ſhut the door of the houſe, and drew their ſwords 
on the ſoldiers of the guard. At length, as the corporal 
of the guard was entering, (having forced open the door), 
| 3 G 2 ö he 


1 April 2. 1691. Find the libel anent the ſlaughter of the ſaid Henry 
+ Lincklatur relevant againſt Lieutenant David Arrot allenarly ; and find the ſaid 
A libel as to the ſlaughter of Alexander Simpſon and Colin Campbell relevant 
« againſt both the pannels ; and finds the ſaid Lieutenant David Arrot his thruſt- 
ing at the guard with a drawn ſword, relevant to infer art and part againſt him 
A asto the ſlaughter of the ſaids three haill perſons killed; and finds Captain James 

Bruce his thruſting at the guard with a drawn ſword, relevant to infer art and 

“ part againſt him as to the daughter of * Simpſon and Colin Camp- 
hy belt W „„ 
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he was ſhot through the head by one or other of the party, | 
Here too the Court confidered, that the pannels were inno- 
cently aſſembled at firſt, and that ſome of the party might re- 


main in the houſe rather from fear of the others, or want 


of opportunity to retire, than from any concurrence in the 
felonious purpoſe of reſiſtance. They therefore required 


evidence with regard to each, of his co-operation in the fe- 


Art and Part in 


Caſes of ſudden 


Slau ghter. 


lony, by ſtriking at the guard, or otherwiſe oppoſing them, 


or at leaſt having his ſword n againſt them“. 


In theſe TY WEI it wi unknown by whos hand the 
mortal blow had been given. But in the circumſtances of 
the fact, this uncertainty could not yield an argument for 


mitigating the puniſhment of any one of the pannels, againſt 


whom ſuch a co-operation was proved. Becaule, in employ- 
ing the proper inſtruments of ſlaughter, they had all ſub- 
ftantially, though on a ſudden, adopted the felonious pur- 
pole ; were actuated by the ſame malignity ; exerted them- 
ſelves to one end; and effectually aſſiſted the mortal 
hand, whichever it was, by their combined attack; which 
materially affected the terror of the deceaſed, and his a- 
bility to defend himſelf at the time. By whom the fa- 
tal blow was given, was indifferent in ſuch a caſe, and 
if known could not tend in any meaſure to relieve the 
others; fince the deed was equally that of the whole party, 
as if it had been done on a more regular and deliberate | 
aſſociation. For with reſpe to a number of perſons, as | 
with reſpect to one, it is immarerial as to o the guilt of mur- 
| | | , 


November 26. 10. „ The Lords find the libel anent the laughter of the 


e ſaid deceaſed Jou Reid, and the pannels their being art and part thereof, by 


* each of them their ſtriking at the guard, reſiſting or oppoſing them, or having 
drawn ſwords or piſtols in tacir hands, relevant to infer the pains of death.“ 


AGAINST THE PERSON. 


der, (if there be no ſufſioient provocation in the caſe), whe- 
ther the mortal purpoſe is of malice aforethought, or is only 
| conceived upon the ſpbt. The deed in the caſe mentioned, 
was therefore that of all who aſſailed with mortal weapons. 
It has been ſeen, that in the caſe of Davis and Wiltſhire, 
a ſimple command or exhortation to fire was held to be re- 
levant againſt Wiltſhire : much more would it have been ſo, 


if Wiltſhire had thruſt with his bayonet, or had fired his 


. piece, NH the ee _ was . by Davis. 


Tat other ſide of the rule i 10 that in ſuch ad of ſudden 
laughter, a perſon is not liable to any puniſhment, unleſs he 


have in ſome meaſure been active in the aſſault. And in 1 
luſtrating this poſition, I ſhall confine myſelf to the ſingle 


caſe of Crief and Cordie, tried in February and March 1719. 
The libel related, that the pannels, who were ſoldiers, when 
ſtanding / at the door of their quarters, had thrown out 
- foul language againſt the deceaſed, and others in his com- 


pany, as they paſſed along the ſtreet ; and that this being re- 


torted, the pannels proceeded to blows. The iſſue was, that 
one or other of them drew his bayonet, and gave a mrred 
wound. The jury found that Cordie ſtabbed, and that both 
had given ſcurrilous language *. Now, on this verdict Cordie 
was adjudged to die, and Crief was aſſoilzied ſimpliciter ; ha- 
ving had no acceſſion to any act of e far leſs to the 
mortal N of his comrade. 
Tas 


os 1 « Found! it proven, | that Neil Cordie, one of the W gave a thruſt with 
a drawn bayonet in his hand to John Anderſon, in his left fide, of which he 
« died the next day; and alſo finds, that John Crief and Niel Cordie pannels, 

« gave ſcurrilous language to the ſaid John Anderſon and his company, ſuch as 
_ © ſaying,—There comes the black guards and their whores,” March 3. 1719. 
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CHAP. VI. 


1 
Homicide in 
rixa per plures 
commiſſum. 


OF OFFENCES. 


Tux claſs of caſes which naturally cane} with theſe, 
are caſes of ſlaughter committed in a ſudden brawl or ſquab- 
ble among a number of perſons, and without employing 
the proper inſtruments of ſlaughter; and to ſuch caſes 1 


underſtand the law-books to allude, in thoſe paſſages which 


make mention of bomicidium in rixa per plures commiſſum, as 

liable only to an arbitrary puniſhment. The reaſons of 
ſuch a doctrine, will beſt be underſtood by the putting of a 
common caſe; that two companies, both of them in liquor, 
meet and quarrel on the ſtreets of a town, in the duſk of the 
evening. Words paſs at firſt ; and it ſoon comes to blows, 
(owing commonly to the fault of both ſides), with ſuch in- 

ſtruments as the parties have upon them, or can lay hold of 
at the time; and in this buſtle a man is killed, it cannot be 
ſaid with certainty how, or by whom, but probably through 
a ſucceſſion of injuries inflicted by ſeveral perſons. In 

theſe circumſtances, to puniſh every one capitally who is 

proved to have ſtruck, or at all to have invaded the deceaſed, 
would be an unjuſt exceſs. Such a rule is indeed ſuitable in 


the caſe of the deliberate way-laying of a ſingle perſon by a 


number; becauſe each of the aſſailants ſees, intends, and 


meaſures the violence that is offered by the others; and all 
is done in the direct proſecution of one wilful plan, to put 


the ſufferer in danger of his life. But in the caſe now put, 
where the meeting, the quarrel, and the violence, are all ſud- 


den and fortuitous, and where the deceaſed himſelf is probably 
in ſome meaſure the cauſe of his own misfortune, theſe are 
ſtrong conſiderations in favour of the pannels. In ſuch 

fituations the combat goes on confuledly, without any choice 
of weapons or meaſures, and as chance wills, rather than with 


=_ ſort of conduct or ee and not . without any 
5 | preciſe 


AGAINST THE PERSON. 


; preciſe a of the act of one to that of another, but 
without any full knowledge on the part of any one of that 
which the others have done; ſoas he may judge of the danger 
or excels. If indeed it can be ſhown that the deceaſed was 
_ deſtroyed by a certain more ſevere blow, given him by a par- 
ticular perſon, this is quite a different caſe, in which it will 
become matter of ſpecial inquiry with reſpect to that per- 
| ſon, on the whole particulars of what he did, whether he 
had a highly injurious purpoſe or not. But keeping to the 
: imagined caſe; that the death is cauſed by a ſucceſſion of 
injuries, or that the author of the mortal injury is unknown; 
the reſult can only be to inflict an arbitrary pain on. thoſe 
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of the party who ſtruck the deceaſed, and entirely to ac- 


quit the others, againſt whom no act of violence is proved. 


One example of a homicide of this ſort, is the caſe of George 
Hutchieſon and others, Auguſt 12. 1784. The charge was, 
that the pannel and others were aſſembled in a diſorderly 
manner upon the ſtreet, where they inſulted and moleſted 
paſſengers ; and that the deceaſed having interfered in be- 
half of ſome one who was abuſed, the pannels, © all and 


* each, or one or other of them,“ gave him a mortal wound 


on the head, with a ſtone, ſtick, -iron-rake, or other offen- 
five weapon, of which wound, after languiſhing about a 
month, he died. The libel was laid as for homicide ', and 
the  profecitas at r calling; feſtrid ed his concluſions to an ar- 
"LLP . bitrary 


2. Where, by the laws, Sec. homicide, or the killing and 8 8 any of the 
_ # lieges, by beating or otherwiſe wounding them, ſo as death follows; or the 
_ * aſſaulting, bruiſing, or wounding any of the lieges to their bodily harm, to 
the effuſion of their blood, and loſs of their lives, in a violent, unlawful, and 
* maſterly manner; as alſo the riotouſly and wantonly aſſembling on the ſtreets. 
© of a burgh, and beating of ne and diſturbances and quarrels 
10 : are — &c, 
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Homicide 1 
rixa per plures 
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* 


OF OFFENCES 


bitrary puniſhment. The pannels were, however, acquitted 


of the homicide, and found guilty of che riot; tor — 
they were ordered to be ſcourged, 


We have an older example . ſame character, in the 
caſe of Archibald Burnet and John Loudon. Theſe perſons | 
being 1 in company with two or three more, and an affray ha- 
ving ariſen, in which Redpath, who was a ſtout man, had col- 


lared or laid hold of a ſtripling, who was a friend of the 


pannels, blows had in conſequence paſſed on the occaſion ; 


and in particular the pannels had beaten Redpath, the 


one with a cane, the other with a broom-ſtaff, ſo that | 
his ſkull was fractured, and he died of the injury. The 
Court found theſe circumſtances relevant to reſtrict the libel _ 
to an arbitrary puniſhment *. And upon verdict finding“ that 
© the beating was per plures commiſſum, and that they bot 
* had ſwords about them, and did not make uſe of them ;” 
| the pannels were fined, and ordered to e till um | 


cas of this 685 ſeem to be the moſt. proper eee | 
of homicide i rixa per plures (i. e. in turba ſeu tumultu pluri- 
um) commiſſum. But the ſame phraſe has ſometimes been 
applied to ſituations, where in truth a felonious murder was 
committed by ſome one, and with the proper inſtruments of 


laughter, but in ſuch a way that neither could the actor be 


fixed, nor the ſlaughter i be * to all concerned. | 


7 5 The 


4 The Lords find the libel relevant to infer the pains libelled ; and ſuſtain this 


1 


& qualification' of the libel, that the beating was per plures commuſſum, in con junc- NN 


% tion with any of the two following defences, to wit, that any beating com- 


"« mitted by them was in a tuilzie or rixa, in which they mixed themſelves to | 
* relieve a youth in the deſunQ's grips, or in a ſtruggle with him; or, /eparatim, 


* that they had ſwords about them, and only made uſe of ſtaves or batons, re- 
« levant to reſtrict the libel to an arbitrary puniſhment.” 22d Jan. 1711. 2 


<4 


AGAINST THE PERSON. 


425 


The caſe af Lindſay and Brock, according to the ſtory told HOMICIDE. 


in the libel, was preciſely of that deſcription. They had july 29. and 


a knife was found upon the ſpot where they had fallen, and 
there was blood upon the face of the one pannel, and upon 


the hand of the other. But the knife itſelf was not found 
upon either of them ; nor had either of them been ob- 
ſerved to have ſuch an inſtrument in his hand, or upon him, 
in the beginning of the quarrel. The verdict of the jury 
entirely exculpated Brock; and an act of indemnity hin- 


dered any judgment from paſling on Lindſay. But if con- 
viction had been obtained in terms of the charge, the re- 
ſult muſt have been to inflict an arbitrary puniſhment on 


both; by reaſon of the uncertainty of the perſon who 


gave the mortal wound. That both ſhould eſcape all pu- 


niſhment on that. account, though it was certain that by 
one or other of them the deceafed had been feloniouſly mur- 


dered, would plainly have been unfit. And yet that bath 


ſhould be puniſhed with death, would have been utterly 


unjuſt ; fince the mortal weapon had only been ufed by one 


of them, who had taken up the purpoſe in the courſe of the 
ſtruggle on the ground; and this, for any thing that could 

be gathered from the circumſtances of the ſituation, with- 
out even the ee and much leſs the aſſiſtance of the 
other. . | | 


joſtled Anderſon as he paſſed them on the ſtreet ; and in con- Nor. 15. 2737: 
ſequence a wreſtling took place, in which Alara was | 
thrown down, and the pannels cane to the ground along with 
him. Some ſtruggle followed with them in that ſituation ; 

and when Anderſon roſe, he was ſeen to bleed profuſely in 

the neck, and was found to have received a deep cut 
there, of which in a few minutes he died. The ſheath of 
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2 | 
Art and Part of 
fortuitous 
Siaughter on a 
lawful Act. 


Tune 9. 1673. 


Of Acceſſion 


before the F act. 


OF OFFENCES 


4. Tut moſt favourable caſe of any to the pannel, for the 
conſtruction of theſe queſtions of art and part, is where the 


aſſembly is not only innocent, but for execution of the law, 


and in obedience to its orders. If a magiſtrate goes forth to 
quell a tumalt, and one of his 2e, unneceſſarily, and without 
orders, ſtrikes and kills; this is the peculiar act of the indivi- 


dual, from which no manner of blame or reſponſibility at- 
taches on the magiſtrate, whoſe purpoſe in going forth the _ 
laughter directly counteracts, by raiſing a greater tumult. 


This rule was applied in the caſe of Mackintoſh and Fle- 


ming, accuſed of the ſlaughter of John and Robert Far- 


quharſon. Fleming's defence was, that the ſlaughter happen- 
ed in the proſecution of a purpoſe to take the deceaſed with | 


caption ; to which ſervice he being called, had attended as 
1 but without being anywiſe active in the ſlaugh- 
The Court found with reſpect to Fleming, that ſimple 


| 8 Pon was not relevant *; and required a proof that he 
p 9 F 


had killed, wounded, or affaulted the devenied, Or -at leaſt 
had behaved as an honed | | | | 


VIII. Ir is now time to paſs on to . other mode of ac- 
ceſſion, which conſiſts in things done previous to or in purſu- 
ance of the ſlaughter, without any (even conſtructive), preſence 
at the deed itſelf, 1. In regard to acceſlion before the fact. 
It is in the general obvious, that whoſoever, being in the 


knowledge of the mortal purpoſe, — contrived and ima- 
e Sined ; 


1 And as to che remanent . plat 8 the Lords and. That 
« {imple preſence 1 is not relevant againſt him; but ſuſtains the libel againſt the 
« ſaid Fleming, it being proven that he either killed or wounded the deſunct 
Robert Farquharſon, or aſſaulted him with arms, or behaved himſelf as an ag- 
« greſſor, rang: the — 8 execution e him to be a witneſs 
to the caption.“ | | | 7% 
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| gined by FAR REY ſhall lend immediate and material aid t to- HOMICIDE. 


wards the execution of it, is thus involved in the ſubſtantial 
guilt of murder. He becomes partaker of the diſtinguiſh- 
ing character of the crime, the. deliberate cruelty and ma- 
lice, or depravity of heart, He encourages the others to 


the deed by his countenance and fellowſhip; and as far as 


he facilitates or forwards the enterpriſe, he muſt be held 


to be the cauſe why the thing is done; ſince the with- 


holding of theſe aids might have altered the time, place, and 
manner, and chance of ſucceſs of the attempt, or perhaps 


might have hindered it from being made. The apothecary, 


for inſtance, who prepares and furniſhes the deadly drug, to 


be applied by another to the perſon of his neighbour, truly 


takes the moſt material ſtep in the whole proceſs, and re- 
moves the main obſtacle to the perpetration of the murder; 
and though not perſonally preſent at the adminiſtration of 


 : his doſe, has however his heart in the buſineſs as much 
as his aſſociate, and is equally deſerving of the higheſt 


pains, The ſame is true of him, who, by falſe pretences, 


entices the victim to a place where he may conveniently be - 


ſet upon, and gives notice to others, to  way-lay him; or 
who lends the uſe of his houſe, as a convenient ſtation 
from which to fire on his neighbour, though he purpoſely 


leave home on the day when the deed is to be done; or 


who harbours the aſſaſſins there till the convenient ſeaſon, 
= and accommodates them with arms ſuited to their deſign r, 
or with diſguiſes to do it in, or with money and horſes, be- 
bY Tore hand, to favour their eſcape. In the caſe of David 
| | | 3H 2 55 „ 


1 « Opem ferunt, qui cum erimini patrato 1 non interfuerint, ferramenta tamen, 
e tela, venena eee ſciens cujus rei cauſa commodaret.” Mathzus, 
| 8 — i. No. 8 
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CHAP. VI. Hay and John Thomſon, for the murder of Hay? 8 "vie 5 


—. ern 
Mar. 16. & 15. the jury found Thomſon guilty of furniſhing, and Hay ur | 
1692. adminiſtering the poiſon; on which verdi& both had ſen- 
tence to be hanged, and to have their heads cut off, and 
affixed on the goal of Lanark. Reference may alſo be made 
July 17. 1617. to the caſe of Muir of Auchindrayne ; who, having recei- 
ved a letter from the Tutor of Caſſillis, acquainting him of 
* his intention to travel next day to Edinburgh, and requeſt- N 
1 . ing Muir to meet him at a certain place on the way, gave no- 
. tice of theſe things to Kennedy of Drummurchy, that he might 
2 way-lay and kill him; which Kennedy accordingly did. For 
_*- * this baſe deed, and for afterwards murdering William Dal- 
| rymple, a boy who had been employed as a meſlenger on the 
occaſion, Muir had ſentence of death. In like manner, Pa- 
Aug. xt. and trick Kininmount had a relevancy found againſt him, on the 


2 Nov. 23. 1697. furniſhing of ſwords and — candles towards a combat : 
. 1 4 Find the pannel David Hay guilty in terms of the libel, by adminiſtering 
* poiſon to Helen Langrigg his ſpouſe, of which, by the common report of the 
i country, ſhe died; and alſo finds the pannel John Thomſon, commonly called 
= | « Dr Thomfon, guilty of having furniſhed the ſaid David Hay with the poiſon 

5 * « adminiſtered; and 88 by OP of voices, finds him — * art and 

i 1 1 part. ”y 

1 ö | | In the caſe of Biſſet and Currier, June 15. 22. 1705, the libel was found only 


relevant for arbitrary pain againſt Currier, by whom the poiſon was procured. 


4 | Ihe reafon ſeems to have been, that the libel did not preciſely charge, that ſhe . 
2 gave it to or procured it for Biſſet, for the purpoſe of adminiſtering to the decea- 
A fed. The charge is only thus: She the ſaid Jean Currier did buy from David 
H Millar, apprentice to Patrick Blair, apothecary 1 in Dundee, an ounce of arſe- | 
4 nick unprepared, which (ke ſaid, the was to make uſe of to Kill a dog that had 
| i & bit her leg, ui e he uy — iiliam Ble did 4 ge fr 'om the 41 Cur- 
44 6 * rier. 

1 | 

5 ' 

} 

4 


AGAINST THE PERSON. 


in or near his own houſe ; in which one of the parties fell *. 
This too was ſuſtained, independently of the charge, alſo 
made in the indictment, of the pannel having inſtigated the 
parties to fight. The caſe was not proſecuted to an iſſue. 


| Fok what reaſon it was, I know not, that the like rele- 
vancy was not found in the caſe of James Edmonſton. The 
occaſion of this trial was, that the Maſter of Rollo had been 
killed by Graham of Inchbrakie, in their way from a houſe 

| where they had dined together, in company with Edmonſton, 
M Naughton, the Laird of Clavage, and others. Edmonſton 
was Inchbrakie's friend and comrade; and, as the libel told the 
| fry, (but it was not fully ſupported by the proof), Inchbra- 
kie having inſulted Rollo at table, Ed monſton abetted him in 
his rudeneſs. The two whiſpered to each other at table, 
and Edmonſton was heard to ſay to the other, © I would 
| „ not baulh him, Inchie.”” They then left the room, were 
| abſent for a while, and returned. In the evening, after 


ſupper, the whole party left the houſe together, and took 
the ſame road on horſeback. At a certain ſpot, however, 


Edmonſton and Inchbrakie parted for a ſhort ſpace from 
the others; and Edmonſton having unlooſed his ſword-belt, 
gave his ſword to Inchbrakie, who had none upon him. 
Rollo and Inchbrakie then fell behind the party, by them- 
ſelves; and in a ſhort time the others, riding on at ſome 
diſtance, heard the claſhing of ſwords. On turning back, they 


- find Rollo wounded and dying. . exclaims, * O what 
* 4 


1 6 Find the firſt article of the libel, vi. the furniſhing Petrie and Glaſsfoord 
with ſwords and lighted candles, whereby Petrie wounded faid Glaſsfoord, 
and Glaſsfoord thereafter died, relevant to 1ufer the pains libelled,” The: 


bel concluded for the pains of death, 
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OF OFFENCES. 


0 4 foul e and Edmonton anſwers, 205 7 think not fo, N 


but that it was fairly done. He then exchanges his hat with | 


Inchbrakie, who flies; and next morning, Edmonſton's 
ſword and that of the deceaſed are found upon the ſpot. All 
theſe qualifications were found only relevant to infer an 
arbitrary pain. A ſpecial verdict was returned, convicting 
him of certain only of the circumſtances libelled, (as indeed 
there ſeems to have been no proof of e 3 and he was ba- : 


| niſhed Scotland for life. 


Nwrwrröerinbitte this judgment, which is fingle of 
its kind, it ſeems to be true of all caſes, where the al. 
fiſtance conſiſts in furniſhing the immediate means of do- 
ing the deed, thoſe means without which it either would 
not be done at all, or at leaſt would be done after quite 
a different manner, that they are proper caſes of art 
and part. I fay the immediate means of doing the deed. 
For if the aſſiſtance be only indirect and remote, this, 


though accompanied with the knowledge in general of the 


actor's malice and evil deſign, cannot ſafely. be made the 
ground of conviction. Put the caſe, that John reveals to 
James his purpoſe of revenge againſt a certain perſon, their 


common enemy, who reſides at a diſtance ; and that James 
lends him a horſe for the journey, or gives him money at his 
_ requeſt, to carry him to that quarter of the country, Some 


weeks after, James is informed that the perſon in queſtion 
has fallen; but as to the circumſtances of his death, and the 
particular contrivance of his deſtruction, theſe he only learns 


from common fame, after the thing is done. Though highly 
' blameable in the part he has taken, he is not, however, pu- 
niſhable capitally, as art and part of the murder. The reaſon | 
is, that what he has done, is no a properly ſpeaking, = 


wo 


AGAINST THE! PERSON. 


the contrivance or ſtory of the laughter, NPY . is the 
matter of the charge and trial. It is true, he has aſſiſted the 


an, and helped him into a poſſibility of attempting this ho—- 


micide. But he is not, and cannot be acceſſnry to the par- 
ticular deed of ſlaughter, whereof the notion as to its time, 


| place, and manner, and all the circumſtances of its deſcrip- 


tion, was not ſo much as formed, at the ſeaſon when he gave 
his aſſiſtance. For aught that he knew, the felonious pur- 
poſe had been laid aſide, or never had been ſeriouſly enter- 
| tained. And though his aid has been of ſervice to the actor 
at one period, in bringing him into the ſituation where the 
thing might be contrived and done; yet it in nowiſe entered 
into the immediate act of contrivance or execution, ſo as 


to prompt, relieve, or aſſiſt the perſons engaged. It is alſo 


to be conſidered, on the part of the remote aſſiſtant, that he 
haas not paſſed through the fame trial of his malice and de- 
termination, as the principal actor and his immediate coad- 

jutors; never having felt the terrors, agitations, and alarms, 
that await on the laſt hours of conſultation in ſuch enter- 


priſes, when there is juſt time, and no more; to repent and to 


deſiſt . He has not, like them, had the deed made preſent 
to his imagination, by knowledge of the detail with which 
it is to be done; nor had the ſame opportunity as they, of 
being ſhaken with fear for himſelf, or with pity for the deſ- 

, Lined victim. They have perſiſted, notwithſtanding theſe vi- 
| fitations of nature; but bekas been put to no ſuch teſt of his 
heart and temper, and ought not therefore to be judged as that 

fame hardened and unpardonable eos of whom no hope 
can 


1 4 Between the e thinking of a guilty thing, / 
« And the firſt moments of the execution, 
All i combuſtion; and the ſtate of man 
* Suffers the nature of an inſurrection. Shakeſpeare. 
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3 


OF OFFENCES 


can be ert ind. Beſides; 5 in mils to all aid of this re- 
mote deſcription, aid that is referable to the man, rather 
than to the ſpecial act; its connection with the iſſue, and 


the ſhare which it contributes to the proſecution and ſucceſs 


of the attempt, is too conjectural and uncertain a matter, to 


be a ſafe ground of judgment in theſe queſtions of life and 


Of Acceſſion 
before the Fact. 


death. Whereas, in that which palpably is ſubſervient to 
the particular plan, the aſſociate knows how far his aſſiſt- 
ance is material, and teſtifies, by affording it, his final reo: | 


lution, and his deſire of the event. 


AN p here La led to Gree. that to be ſuſtained as a 
ground of art and part, the aſſiſtance muſt not only be im- 
mediate, but it muſt be material too; ſuch as ſubſtantially 


forwards, and encourages to perſevere in the enterpriſe. For 


if it only relate to ſome inſignificant particular, in which the 
actor might eaſily be accommodated otherwiſe, or which, if 
refuſed, would neither hinder the deed, nor materially alter 


the manner of it; then cannot the rendering of this ſervice be 


conſtrued as a participation of the contrivance or execution 


of the ſlaughter, nor as a proof of any thing but a degree 


Of Art and Part, N 


by Order to kill. 


of favour to the enterpriſe that is afoot. To deſcend to 
particulars: If the pannel lent the aſſaſſin his watch, that 
he might know the hour, (having to lie in wait for the de- 
ceaſed), or told him the neareſt road to the lurking place, 
or gave him victuals to ſuſtain him on his way thither; no 
one of theſe things, 28 V enn to vo a Nr at ground ; 


of convidion. 


2. One 1 may alſo be art and part of murder beer che fact, = 
(though i it cannot be a frequent caſe), ſimply by command- : 


ing to do the —_ without any farther part taken in the 
* proſecution 


A 
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' proſecution or maturing of the enterpriſe. An officer HOMICIDE. 
of the army, for inſtance, (if ſuch a thing could hap- 5 
pen), who on report brought to him by his inferior offi- 
cer, gives him orders to fire on the populace moleſting 
his party, is equally anſwerable for the conſequence, (if 
the firing cannot be juſtified on the ſtate of the caſe), as 
if he perſonally commanded the party. That he has been 
deceived with reſpect to the nature of the ſituation, is no ex- 
cuſe; for he ought to go to the ſpot and be convinced of 
the neceſſity by his own obſervation, before he give any ab- 
| ſolute order in a matter of this importance. The ſame will 
hold with reſpect to the magiſtrate, conveying raſh orders 
to the officer, on the like occaſion. It. is upon the like 
7 ground, that the Judge is equally anſwerable as the inferior 
' miniſters of the law, to whom his warrant is addreſſed, in 
caſe of the execution of his illegal ſentence of death. 
x In caſes like theſe, the relative fituation of the parties is 
a good reaſon, why the act of ſlaughter ought to be at the 
hazard of the perſon who gives the order. But lawyers 
have ſaid, that the ſame will even hold in other caſes of 
command, ſo it be urgent and authoritative, and iſſued to 
ſuch perſons who on the whole may reaſonably be ſuppoſed 
to be under its influence, though they be not truly bound to 1 755 
the ſame diſcipline, and implicit obedience, as in the ſitu- 
_ ations above mentioned. Between parent and child, for in- 
ſtance, or huſband and wife, and perhaps, in ſome quarters 
of the country, maſter and ſervant, or chieftain and clanſ- 
man, caſes may be imagined, (though they would need to 
be ftrongly circumſtanced, and in truth none ſuch have 
ever been the ſubject of trial), in which the order given, and 
immediately obeyed, may of itſelf be a ground of con- 
viction. But it will very ſeldom happen, that ſuch an order 
5 e 23 is 
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CHAP. VI. 
— 


Feb. 14. 1558. 


Of Art and Part 
by hiring to kill. 


OF OFFENCES | 


is not accompanied with circumſtances of aſſiſtance, or other 


concern in the deed, leſs or more, to ſtrengthen the charge; 


which too is not ſo fayourable a ſort of charge in the preſent 
ſtate of the manners and habits of the country, as it may have 
been in former times. In the ſhort memorandum relative 
to the caſe of Alexander Home and Margaret Home, (but 
of what crime accuſed is not ſaid), the Juſtice finds, That 
* the words of the cauſing command aſſiſtance and ratiha- 


bition, is of the ſame ſubſtance as art and part 1. In 
the caſe too of Mackintoſh, in June 1673, the Court de- 


clared, That command and hounding out in general falls 
„under the compaſs of art and part in ſuch caſes,” At 
the ſame time they found © that the particular qualifica- 
“tions of command and hounding out mentioned by the 
« purſuers in the diſpute, are not relevant to extend to man- 
date, or hounding out, to found a criminal purſuit,” As 
mentioned by Mackenzie 2, the reaſon of this judgment was, 
that the words of nd to kill, though ſtrong, were 
however in this reſpect ambiguous, that they might only re- 
late to the caſe of the deforcement of the meſſenger, along 
with whom the pannel ſent his ſons to execute the caption. 


3. ANOTHER caſe of order or mandate which is certainly 
relevant, (and this though there be no bond nor relation be- 


tween the parties), is that of order accompanied with the gi- 
ving of a bribe, or hire, to do the deed. For the actor is here 
to be conſidered only as an Inftrument 3 in the hand of the = 


employer. 
4: Tur 


1 This is extracted from the MS. Abridgment in the Advocate's Library, 
vel 1 i. p. 45. | 


See 2 tit. Art and Part, No 0.4 


AGAINST THE PERSON. 


5 be liable to controverſy, is that of acceſſion by counſel 
or inſtigation; which, according to ſome authorities, is 
of itſelf ſufficient to ſubject the adviſer to the pains of 


murder. Certain things may be obſerved, on the one and 


the other ſide, which will at leaſt ſerve to circumſcribe 
the debate. It muſt be yielded, with reſpect to that ſort 
of counſel which is not purely ſuch, but truly amounts 
to a ſhare in the contrivance of the deed, that this is 
ground of conviction as art and part. He, for inſtance, 
who not only exhorts and urges in general to do the 
ſlaughter, but proceeds to ſhow how eaſily and how ſafely 
it may be done in a certain way, or at a certain time and 


place, and opens the detail of a contrivance for execution 


of the purpoſe, which plan is accordingly followed, may 
juſtly be accounted one of the moſt important perſons in the 
ſtory, though he leave the entire execution to his aſſociates. 
An addreſs of this kind is not a naked advice, which has 
no effect on the perſon to whom it is given, farther than as a 
coincidence of wiſhes, but is in truth a moſt ſubſtantial aſſiſt- 
ance, which may be of as much ſervice towards the perpe- 
tration of the deed, and may as much determine the actor to 
the attempt, as even the promiſe of preſence at the fact. 
The adviſer here equips the actor for the buſineſs; inftruit con- 
_cilio; and is the life and ſource of the enterpriſe. The caſe, 
already mentioned, of Muir of Auchindrayne, was in ſome 
| meaſure of this deſcription ; becauſe the pannel had not only 
4 inſtigated the actor, but had advertiſed him of the convenient 
time and place, when the deed might with certainty, be done. 
Perhaps it is with reference to this ſort of counſel, concilium 
cum ope, that ſome of thoſe authorities are to be anderſtood, 
which ſpeak of inſtigation, (or hounding out as it is termed 
with us), 4 as amounting to art and part. 25 | 
„ 2; IT 
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Maclaurin, 
No. 97. 


_ CHAP. VI. 


the compaſs of art and part. 
meritorious thing to deſtroy the deceaſed ; no words of mere 


wiſhes for his death: 


OF OFFENCES 


IT is no leſs plain on the other part, wk reſpe tc to any : 


— — 
Of Art and Part advice which does not ſavour of aſſiſtance, that it muſt at 


leaſt be very ſerious, urgent, and pointed, to bring it under 
No proclaiming of it as a 


permiſſion or allowance to do the deed ; no intimation of 
thanks or approbation if it ſhall be done; not the ſtrongeſt 
expreſſions of hatred to the deceaſed, nor the moſt earneſt 
none of theſe things come up to 
what the law in this matter requires. Becauſe, though 
wrong and blameable, they are, however, all of them, no- 
thing more than the expreſſion of the party's own diſtempered 
ſtate of mind; which may indeed tend to infe& others with 


the ſame evil diſpoſition, and to make them ſuſceptible 


of miſchief; but ſtill has no relation to any ſpecial at- 


tempt or immediate courſe of action, nor is even a certain 


proof of that ſettled habit of mind in the ſpeaker, which 
would make him join in any ſuch enterpriſe, if it- were ac- 
tually afoot. This rule is exemplified in the caſe of Bar- 


bara Coutts ; where, though a capital relevancy was found ? 


on the general charge of art and part, yet her particular ex- 


preſſions of rage and hatred againſt the deceaſed, though 


very bitter and malignant, were found to be only puniſhable 
in ſome inferior way. In ſhort, the only counſel which can 
plauſibly be maintained to come under the intendment of the 


law in this matter, is a direct and ſpecial counſel ; a perſua- 


fion to kill by uſe of the topics calculated to work on the 
particular man, and relative, leſs or more, to ſome near oc. 


caſion of doing the deed ; whereby to excite him to an im- 


mediate courſe of meaſures towards the laughter. 


Ex 


AGAINST THE PERSON. 


E xEN with reſpect to this ſort of counſel, if in any caſe 

it is to be ſuſtained to involve in the pains of the principal 
offence, it is at leaſt under proviſion, that the counſel 
have been the ſlayer's main incitement and ſpring of action; 


that circumſtance in the caſe, without which the deed would 
not have been done. For if John, bearing malice to 


| James, lay a plan to kill him, and communicate this to 
George, who encourages and confirms him in his purpoſe, 
but without lending any fort of aid, George cannot be pu- 
niſhed as author of the murder. It is thus a material conſi- 
deration in all ſuch caſes, In whoſe quarel was the deed 
done? in that of the adviſer or the actor? If in the ac- 
tor's quarrel, certainly the juſt preſumption will be, (for 
to this we muſt have recourſe in the impoſſibility of tracing 
the truth), that in a matter ſo intereſting to him he was 


mainly determined by his own paſſions and impreſſions, and 


| would have acted as he did, if he had been left to himſelf. 
The bare advice, without proffer of comfort or aſſiſtance, 
cannot reaſonably be ſuppoſed to controul the will of a free 
and independent perſon on ſuch an occaſion, where all the 
labour and all the riſk of the enterpriſe is to be his own. If, 


on the contrary, it can be ſhown that the quarrel was 


the adviſer's buſineſs, or the common concern of both, 


this is a eircumſtance on the other fide. And if it be 


ſtrengthened with other conſiderations, ſuch as the depend- 
ence of the actor on the adviſer, or the known aſcendency 
| which the adviſer has over him; poſſibly ſuch a caſe may 
be made out, (though none ſuch has yet been tried), as 
ſhall fix the guilt on the adviſer, as author and imaginer 

of the deed. Put the caſe, for inſtance, (though per- 

| haps not the moſt likely to happen), of a young wo- 
man, e by the father of a natural child with 
which 
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OF OFFENCES 


which ſhe is pregnant, to deſtroy it on the birth. Let 1 us 
ſuppoſe, that his letters to her are recovered, in which he 


opens the purpoſe to her; inſiſts on the evil conſequences 


Caſe of Man- 
date, &c. to Kill, 


retracted. 


art and part. 


of a diſcovery of her ſituation; perſuades her how eaſy to 
be done, and to be concealed ; and by artful arguments pal- 
lates the wickedneſs of the propoſal. In return to theſe, 
ſuppoſe her letters alſo to be recovered, at firſt rejecting the 
purpoſe with horror, and in the ſequel bearing the hiſtory 
of her gradual and reluctant compliance on his account, and 
won over by his influence and importunity. If ſuch a caſe 
could happen, without ſome farther circumſtance of aid 
or contrivance on the part of the man; perhaps it might 
be held to poſſeſs all thoſe qualities which are naturally 
requiſite in an advice, to bring it under the deſcription of 
But it is obvious, that a caſe of pure and 
ſimple advice, poſſeſſed of all thoſe qualities, and in which 
the hiſtory of the guilt is at the ſame time capable of being 
ſubſtantiared by proof, is rather ſuppoſed for the ae of il. 
luſtration, than ikely't to be the at of trial. | 


W may now Anif theſe 8. of 1 PEE ad N 
after making this obſervation, which is appli- 


counſel, ; Ol 
cable alike to all of them; that the mandant, adviſer, 


or ſo forth, can only be liable as art and part, if in truth 
the ſlaughter is done under the influence of his commiſſion 
or advice. If he repents him of his purpoſe, and comes 
to the actor to retract his command, and ſerioufly does all 
that in him lies to diſſuade from and hinder the deed; 
though the actor ſhould perſiſt, whether becauſe his heart 
is now full of enmity, through his long meditation on the 
ſubject, or that he 257 do it to berrevenged of the mandant, 


and make him guilty by proſecution of his order in ſpite 
= | %%% ro a ns de 


AGAINST THE PERSON. 


— dk he is at leaſt free of the guilt of murder : though 
he never can entirely wipe out the ſtain he has contracted, 
by proceeding to ſo hazardous a length againſt his neigh- 
bour. Again; if the caſe be that the mandant has only 
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meant to retract his commiſſion, but in truth has not done 


it, though only owing to an accident, ſuch as the loſs of a 


letter or the like; he has then no advantage by his altered 
purpoſe: For it is ſtill true, that on his mandate this 
murder has been committed. He is the cauſe why any 
ſuch accident is of moment in the caſe; and at his hazard 
it muſt therefore be, if, by any means, his order is not coun- 
termanded, but runs on, and comes to an iſſue. He has laid 
and kindled the , and he muſt break it off at his peril. 


| By the "SR rule, it will not even acquit the mandant, 
5 the ſlaughter has been committed without his expreſs 
order, if it be the yatural and probable conſequence of that 
which he commanded to be done: As if he order John to 
waylay and violently beat James, and John beat him fo 
that he dies; or if he order John to rob James, and on his 
reſiſting, John kill him on the ſpot. In all ſuch caſes, ha- 


ving authoriſed a great and dangerous wrong, he muſt an- 
ſwer the ordinary concomitant hazards, which he might 


and ought to have conſidered, juſt as in any crime commit- 
ted by himſelf in perſon. There is the ſame reaſon, why no 
variation from the command ſhould free the giver, if it is 
only a variation in the circumſtance and manner, and not in 
the ſubſtance of the act; as if the perſon be knocked on the 


head inſtead of being ſhot according to the order, or if on 


command to kill him on ſuch a day at ſuch a place, and 
this opportunity being loſt, he is killed ſome ous after, and 


at the next conyenient ſtation. h 
Bur 
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Har. VI. Bur what ſhall be ſaid, if there 1 is a variation in che per- 
Caſe of Vari- ſon killed, by diſpatching one perſon inſtead of another, 
4 2 againſt whom alone the mandate was? Foſter ſeems well to 
| have reſolved this queſtion by a diſtinction. If John have 
hired James to poiſon ſuch a one, whom James well knows, 
and James, chooſing rather to execute his own enmity, 
give the poiſon to another; there can be no good reaſon why 
John ſhould anſwer for this event with his life. The link is 
wanting here between the act and the order. James, at 
applying the poiſon, is in nowiſe under the influence of 
John's order, but only uſes it as the occaſion of executing a- 
nother and quite a diſtin crime, which in the wickedneſs of 
his own heart he has conceived, and wilfully grafted on it. 
But if John hire James, to lie in wait for George at a cer- 
tain place by night, and William, happening to paſs at'the 
appointed hour, is killed by James, who miſtakes him for 
George; this is quite another caſe, and ſuch as affords John 
no manner of plea for relief. The mortal blow has been 
given under the influence of his warrant and inſtigation; . 
and the accidental variation which has happened, is juſt ove | 
of thoſe natural and probable hazards of the caſe, which the 
contriver of the ſituation muſt run: Indeed the miſtake might 
equally have fallen out in his own hands, if he had been ac- 
tor as well as contriver. The ſnare he wickedly laid for 
one, another, through his guilt,. has fallen into, and periſh- 
ed. The malice, therefore, adheres to him, and connects 
with the actual, equally as it would have done with the in- 
_ tended, even. Doubtleſs, the actor alſo is anſwerable for the 
| deed of his own hand, which is equally wicked, whether 
he kill the perſon intended, or another. In theſe obſerva- 
| — 1 have followed the TT of the Lan authorij- 
| "00G, 
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ties, 1 chiefly of Hale 2 Foſter; e is grounded i in HOMICIDE. : 7 


asu and univerſal principles, and — both to be more 1 
_ reaſonable, and more preciſe, than that which Mackenzie, | 
n the authority only of the foreign doctors, and not of any 
thing which has been ſettled by our own ent has deli- | | 
vered. I | —_— 
I $HALL not enter farther into a diſcuſſion of the many | 


— 


poſſible queſtions concerning acceſſories before the fact; | 

but ſhall obſerve as a concluſion to the whole, that there I, | 1 

can be none ſuch in culpable homicide on provocation, | | 

nor in homicide in ſelf-defence cum exceſſu moderamints ; 

becauſe it is in the nature of all ſuch ſlaughter to be I 

done on a ſudden, and in ſuch a manner as excludes all pre- TE 

vious counſel or concert. It is poſlible, on the other hand, | ; 
to imagine caſes, where the mandant, inſtigator, or con- 

triver, ſhall be anſwerable, and the immediate actor be | =_ 

entirely free. As if an idiot or a madman be ſet on to = j 

murder; or if one give a perſon poiſon through the hands of 3 
his ſervant, which the ſervant adminiſters, believing it to | | 

be a ſafe medicine. The ſervant is innocent; but the furniſh- 

er of the poiſon is guilty of murder. This actually happen- 8 

ed in the caſe of Robert Biſſet, who adminiſtered poiſon June 15. 1765. 

to his wife by the hands of their ſervant Helen Jamieſon, 

to whom he delivered it as a medicine, which had come for 

his wife from the apothecary. This ſervant was the chief 

_ witneſs. againſt him on his trial. But he was not convicted 

to the full extent of the charge; ; and therefore eſcaped with 

his life. 5 
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IX. Tux only other ſort of acceſſion is by things done 
after, and in purſuance of the act of ſlaughter ; ſuch as con- 
cealing the dead body, approving the deed, harbouring the 
actors, or enabling them to eſcape. It is clear, that, taken 
along with previous knowledge of the purpoſe of ſlaughter, 


or inſtigation to commit it, or any aid lent in the contrivance 


or execution of it, this of after aſſiſtance will be a ſtrong 
ingredient to make out the charge of art and part; as it 
ſtrengthens a train of facts, which on the whole go to prove 

a ſhare taken in the enterpriſe, and indeed to preſume a pro- 
mile of that aſſiſtance which is afterwards given, and where- 


of the expectation would ſubſtantially encourage to the at- 


tempt. And here I may cite the caſe of Robert Walker, and 
David and Margaret Graham, tried for the murder of Iſobel 


Walker, the wife of Robert. The ſole actor here was David 


Graham, who ſtrangled the woman in a ſolitary place in the 
night ; being inſtigated thereto by the other two, who con- 
trived the occaſion of the deed, by ſending her on a pretend- 

ed errand in the night. Robert expreſſed his joy on hearing 
that the deed was done. And having taken her plaid, and 
wrapped it round the corpſe, he, with the aſſiſtance of the o- 


ther pannels, carried it to the river, and caſt it into a ſalmon | 


cruive. On theſe grounds, they were all found art and part of 
the murder, and were condemned to die. Of this deſcription _ 
alſo was the noted caſe of James Stewart in Aucharn, for the 


murder of Campbell of Glenure; where the aſliſtance given the 


murderertoeſcape after the deed, was joined to ſundry circum- 
ſtances of previous aid and comfort towards the commiſſion 
of it. It is true, that this trial was attended with ſeveral very 


unuſual things in the manner. of conducting it, and for which 


it would be very difficult to find any apology ; but I ſee no 
reaſon to believe that the verdict was not according to the 


AGAINST THE PERSON. 


| juftice of the caſe, or different 4 what the jury were HOMICIDE. 


_ warranted to return upon the evidence laid before them. 
Bur, how ſufficient ſoever the grounds of conviction in 
| theſe and the like caſes; it is a very different ſort of charge, 
and ſeems to conſtitute a diſtin offence from homicide, 
where the after aſſiſtance is libelled by itſelf, unconnected 
with any earlier knowledge of, or concern in the deed. 
Io aſſiſt in concealing the dead body; to harbour the actors, 
and help them to eſcape; to reſcue them from the officers 


of juſtice; to bear falſe witneſs for them on their trial; 
or to perſuade others to do ſo, or to ſuppreſs their teſti- 


mony againſt them; all theſe are, doubtleſs, immoral and 
criminal acts, and from which ſuſpicion may ſometimes 
ariſe againſt the perſons convicted of them, of a deeper 
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concern in the deed. But they are no part of the hi- 


ſtory of the ſlaughter; nay they do not even neceſſarily 
infer an approbation of it; ſince they may be done out 
of affection only or compaſſion for the actors, to relieve 
them of the conſequences of that which cannot be reme- 
died nor undone. In the caſe, accordingly, of Barbara 
Coutts, her aſſiſting to conceal the corpſe was found only rele- 
vant to infer an arbitrary pain 2. In the caſe too of Thomas 
Bryce, (taken notice of by Mackenzie), being that of a father 


treſetting his ſon, who had committed murder, and deterring 


a conftaveg who parton: him red- hand, the pannel's plea 
| TI ſceems 


I The interlocutor ae - term af 115 pains of law, but is oppoſed to that 
of the pains of death, uſed in the former part of the ſame interlocutor. 

On the 8th of November 1555, Marieta Montgomery, Lady Semple, came 
in will on a charge of reſetting the murderers of Gilbert Rankine, Per ejus do- 
mine ſervitores commiſſi, per receptationem ſuorum ſervitorum qui crimen 

_ « prædictum commiſerunt, manu ſanguinea, ſeu recenti, eadem nocte, infra caſ- 
trum de Laven, immediate . crimen perpetratum. But I do not find that 


— * ſentence followed. 


Maclaurin, 
No. 97. | 
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June 1. 1039. 


PPP ³ AA 


. ²³²˙üꝛ ³¾ 1A ͤ ͤ⁰ ⁰¹ k]] 5·W622 


444 
CHAP. VI. 


— 


Of Acceſſion by 
ratifying the 
Deed. 


OF OFFENCES 


W to have had the effect of hinderiog the libel to 10 8 
ſecuted to any iſſue. It is true, that in his obſervations on the 


ſtatute 1426, c. 91. that author ſeems himſelf to have given 
a different opinion of our law. But in this he has not duly 


attended to the ſtatute which he cites as his authority; for 


it has relation only to the harbouring of denounced cri- 
minals. Beſides, even in the times (if ever there were ſuch), 
when this enactment was obſerved ; ſtill the reſetting of the 
manſlayer was not puniſhed as an acceſſion to. the murder, 
but as a ſpecial and diſtin offence of: reſetting, created by 
ſtatute for the better execution of juſtice, n Was then 


fo difficult t to be enforced. 


WnarT is true of theſe modes of after aſſiſtance, ſeems 
to be equally ſo of that ſtill more remote concern, which 
only conſiſts in ratifying and approving the murder; 
whether by ſpeaking in praiſe of the deed, or more ſub- 
ſtantially, by reward beſtowed on the actor, or by com- 
fort and countenance rendered him on account of it. To 
applaud, and much more to recompenſe ſo foul a crime, is 
indeed a thing of too pernicious example to paſs uncenſured 
by the law; not to mention, that ſuſpicion may naturally be 


_ entertained of thoſe who thus praiſe and confirm the deed, 


that they ſecretly abetted it beforehand. Yet till, by itſelf, 
and unſupported with proof of inſtigation or aſſiſtance, it is 
only a miſdemeanour, and not a participation of the act of 
ſlaughter ; not even, which is the moſt unfavourable caſe for 
the pannel, though it ſhould appear that in his name, or on 


his quarrel, the deed was done. For one man cannot impli- 


cate another in guilt, by acting on his own opinion of his wiſhes 


and deſires, if theſe have never been communicated to him the 


actor i in a palpable form, ſo as to be motives of his deed. And 
| = ir 
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625 is not a certain inference, that by who expreſles Gtiefagion HOMICIDE. 
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at the doing of ſuch a thing without his riſk or participation, 
would have authoriſed or have taken a part in the enterpriſe, 

if propoſed to him. Beſides; if the inference were even cer- 
tain, the fact has not happened ſo; and it is not for their evil 


diſpoſitions that men are puniſhed, but for the evil things 
which they have actually done. There are indeed certain 


texts of the Roman law, which have often been quoted on 


the other ſide 1; but I find nothing in the books of adjour- - 


- 


nal to countenance the opinion, that our practice would 

be determined by thoſe authorities, It muſt, however, al- 
ways be remembered, that if the pannel not only ratify the 
| deed when done, but have known and countenanced, or have 
_ inſtigated to it, beforehand, this may amount to an acceſ- 
ſion; eſpecially if the actor be a perſon under the influence 3 
of the approver, ſuch as a ſon, a ſervant, or the like. 

O the whole of our inquiry concerning theſe ſeveral ways 
of acceſſion, by inſtigation, order, ratihabition, or aſſiſt- 

ance after the fact, the reſult ſeems rather to be, that though 
caſes cannot be ſuppoſed often to happen, ſo ſtrongly circum- 


; ftanced with e to — 75 one of theſe "ws ounds of charge, 
as 


Dig. de vi Armata, L. 1. No. 14; L. 3. No. 10. 3 


2 This was the deſcription of the caſe of Robertſons, March 6. 9. 1671, indic- 
ted for caſting down of houſes. The actors, tried along with him, were his own 
ſons, pupils, reſident in the houſe with him, from whence they ſet out on the en- 
| terpriſe, attended with a hoſt of his tenants and dependants, and to which they 
returned after throwing down the houſes. He then in very ſtrong terms appro- 
ved of what they had done, blamed them for not doing more, and continued to 
e and entertain them. Theſe circumſtances, related in the libel, were found. 
bo be a relevant own of chargs. As they might alſo be in a caſe ar u mur- 
der. | 


N __ 
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CHAP. VI. as to make it relevant of itſelf, yet, taken Jointly, they may 
— — EO AITINDYS RE 
Amount to a juſt * BE conviction. 


Of the Trial of Ler us now add a few words, concerning the mode and 
Murder. form of proceſs againſt an acceſlary to this crime. In this 
iS article, the courts of England ſeem to be embarraſſed with _ 
a number of ſubtile, and (as they appear to us) unſubſtantial _ 
diſtinctions, to which our practice is a ſtranger. With us, 
the principal actor and the acceſſary, in whatever way he 
is ſo, may be called in one libel, and put to the bar toge- 
ther . Or if the actor has fled, the acceſſary may be tried 
on that ſame libel, after ſentence of fugitation paſſed on it 
_ againſt the actor; for the proſecutor has nothing farther in 
his power. This was done in the caſe of Robert and Gil- 
bert Kennedy, in July 1706; and of Stewart of Aucharn, 
in September 1752. Nay, the trial may even proceed with- 
out that ſort of ſentence againſt the actor, which is only a 
ſentence for contempt, and does not take place on the notion 
of the outlawꝰs guilt of the charge, or if it did, ſtill could be 
no manner of preſumption againſt his aſſociate, who can 
only be convicted on full proof of the corpus delicti, and 
of his own concern in the ſlaughter, in like manner as if no 
fugitation had paſſed. This point ſeems to have been final- 
May 29. and ly ſettled in the caſe of James Edmonſton. Being brought to 
July 29. 1695. trial, alone, on a libel which ſtated the murder as the act of 
N and him : as inſtigator only and aſliſtant, he pleaded, 
| e that | 


1 This was found on full conſideration, in a caſe of indictment for „ 
down of houſes; the caſe of Robertſons in March 1671; where the principal actors 
were two boys, the ſons of the inſtigator and ratifier. The rule ſeems to be 
equally applicable to a charge of murder David Hay and John Thomſon for 
adminiſtering and furniſhing poiſon, were accordingly tried and convicted on one 
Hbel in the ſame diet. March 16. 17. 1692. , | «, 


AGAINST. THE PERSON, 


that che trial could not proceed until the actors were con- 

victed, or at leaſt diſcuſſed by ſentence of fugitation. This 
dilatory objection was repelled, and the trial went on. The 
ſame judgment had been given long ago, in the caſe of Muir 


- Auchindrayne, in July 1611, who objected that Kennedy, 


the actor, had not been diſcuſſed. Indeed, every objection 
of this ſort is in a great meaſure excluded by the very form 
of our criminal libel, in which the pannel is always charg- 
ed in both characters, of actor or art and part; whereby the 


caſe is laid open to a conviction of either ſort of guilt, as 


the fact may turn out to be. It is alſo certain, that un- 
der this form of charge, the proſecutor is admitted to a 


proof of all circumſtances, prior, concomitant, or after the 


be Trom which the accefion may be intens 


"3 Tur pine; 5 lows 2 3 are the pains of 
. death, and confiſcation of moveables. In atrocious caſes, 


it had been uſual for the Judge to award ſome farther 
ſuffering or indignity, the better to mark the public de- 


teſtation of the crime; ſuch as ſtriking off the hand be- 
fore execution; the hanging of the dead body in chains; 
the quartering of the body, and affixing of the head and 
limbs on conſpicuous places, to keep up the memory and 
terror of the example. And by a late ſtatute, the 25th 
George II. ch. 37. entitled, for better preventing the horrid 
crime of murder, it is ordered, that the ſentence ſhall be 
for delivery of the body to ſurgeons, to be diſſected, 
| (unleſs ordered to be hung in chains); and that in no 
caſe ſhall the body be buried, until it be diſſected. It 


_ farther appoints, that during the period between ſentence 


= a 
HOMICIDE. 
nm — ; 


Puniſhment of 
Murder. 


and execution, the convict ſhall be confined apart from all . 


| other priſoners, and without accels of any perſon to him, 
unleſs 
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CHAP. VI. 
a _——_———» 


Aſſythment in 
what Cafes due. 


M.,aclaurin, 


No. 99. 


OF OFFENCES 


unleſs by permiſſion of the Sheriff, or of the Court where he 


was convicted; as alſo, that he ſhall be fed (excepting it in 


_ caſe of violent illneſs), with bread . water only. 


Wurar it happens, that the NES is 5 convicted of 
culpable homicide, or that ſentence is prevented by an act 
of indemnity, or that he eſcapes execution of the capital 
ſentence through interpoſition of the royal mercy; as alſo, 
according to one, but a doubtful deciſion, where he is out- 
lawed for non- appearance; in all theſe ſituations, one other 
conſequence is, that he becomes liable in a ſum of money, 
or aſjythment, as it 1s called, to the widow and children, or 
other the next of kin of the deceaſed. This exaction, whe- 


ther it is properly to be viewed as damages decreed to thoſe 


perſons in ſatisfaction of the injury which they ſuſtain by 

the loſs. of their relation, or, (which is the opinion of Lord 
Kames 1, and in itſelf ſeems not improbable), as the remains 
of a more barbarous ſtate of things, before the full eſtabliſh- 

ment of public juſtice, when the criminal redeemed his 
blood, and pacified the reſentment of the kindred, by pay- 
ment of a ſtated compoſition 2; has at all times been part of 
our cuſtom.” And this ſo firmly, that even the Sovereign ne- 
ver pretended to have any power of protecting the criminal 
againſt it; ſo far from it, that by the ordinary ſtyle of all 


remiſſions, they bore a clauſe obliging to aſſyth the party 3. 


And indeed, ſuch was the ſtrictneſs obſerved of old in this 


A that we find the Court ordering a perſon t to be kept # 
| 0 in | 


see Law Tracts, vol. ii. art. 1. at the end. 
2 See this matter argued, Maclaurin, No. 98. 


| 3 See Act 1424, c. 46. 


AGAINST. THE PERSON. 


in ſure mai during the ſpace of forty days, thereby allowed 
him to find caution for the aſſythment, and in caſe of his 
- failure ſo. to do within that time, “to be juſtifyit and 
4 execute to the deid for the ſaids crimes, notwithſtanding 
4 his remiſſione, conform to the law.” This was in the 
_ caſe of Peter Dunne, April 19. 1554 *. Farther ſtill; it was 
by more than one ſtatute provided, that no remiſſion ſhould 
have effect, nor be allowed in Court, unleſs it proceeded (and 
bore in gremio ſo to be), on evidence of ſatisfaction already 
made to the kindred, and on the ſight of ſufficient /ittere 
 pacis, or letters of ſlains, obtained from them. Theſe were 
letters, ſigned by the four principal branches of the kindred 
of the deceaſed 2, or the greater part of them, bearing re- 
ceipt of the aſſythment, granting oblivion of the injury, diſ- 
charging the offender of all action, civil or criminal, at their 
_ inſtance, on that account, and requeſting the King to grant 
him a remiſſion, But though this in ſtrictneſs was the law; 
in practice it had long ago been thus far relaxed, that a re- 

miſſion might paſs in Exchequer without production of the 
letters of ſlains, on ſurety found there to the ſatisfaction 


of the Court, for payment of ſuch a ſum as ſhould afterwards 
be awarded. 


2 85 IN 


2 tld Ae the ſaid Peter Dunne coal get nae e ſufficient ſoverties to find 
for him for aſſythement of parties of the gudes and ſkaiths above ſpecified, 
© the Juſtices therefore decernit him to be keepit in ſure ward within the ſaid 
* tolbooth of Edinburgh, while the ſaid ſovertie were fundin by him, ſwa that 
b he find the ſamen within forty days next hereafter; and failzing of finding 
thereof the ſaids fortie days being by paſt, doome was given upon him to be 


* juſtifyit and execute to the | deid for the aids crimes, * his re- 
& — conform t to the law,” 
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CHAP. VI. 


What Court 
competent to 
tax Af; th-- 
ment. 


Mar. 3. 1740. 


[2 


OF OFFENCES 


In this cards of proceeding, the care of taxing and dende. 
ing for the aſſythment, as an appendage of the pardon, natu- 
rally fell to the Judges of Exchequer. But of late years, the 
ordinary courſe of expeding remiſſions has been, that they go 


from the Secretary of State's office to the ſeals per faltum, 5 
without paſſing through Exchequer at all. And in con- 


ſequence, the practice has been introduced of allowing a re- 
miſſion in the Court of Juſticiary, on ſurety found, (and 5 
ſometimes on enactment of the party himſelf 2 ), to pay ſuch | 
aſſythment as ſhall afterwards be modified in the proper 


Court. Commonly, the care of fixing the ſum, and ſeeing 


the caution duly found, has been remitted by the criminal 
Court to the Barons of Exchequer; owing probably to their 
ancient connection with this ſort of buſineſs. This was 
done in the caſe of Macneil, (who appears to have lain in 
goal until evidence was produced to the Court, of his pay 
ment of the ſum taxed in Exchequer); in the caſe of Ma- 


the ws, November 13. 1721; of Sir Gilbert Elliot of Stobs, 


July 30. 1727; of Joſeph Hume, December 22. 1732; and 


of David Hume, March 27. 1733. But on occaſion of 


Sir James Stewart's remiſſion, for the ſlaughter of Moody of 


Melſetter, the remit was to the Court of Seſſion; where 


proceſs was accordingly raiſed by the ſon of the deceaſed, 
in June 1741. The ſame courſe was taken at allowing the 
remiſſion in favour of Thomas Roy, June 24. 1760. And in- 
deed it ſeems probable, that on pleading of pardon in the Court 


of Juſticiary, they are as competent to tax the aſſythment 


themſelves, as to delegate this office ana her e 5 


1 This was Sined at paſſing the femiſſion i in ah ts of Piccars and Collins, 
22d April 1728; they being ſtrangers and ſoldiers, and unable to find * 
As alſo in the caſe of e, 22d December 77 32. | 


AAlNSTU THE PERSON. 


In the above caſes of Sir Gilbert Elliot 2, , Joſeph Home; and 
Thomas Roy, the interlocutor was accortiagty guarded with 
a proviſion, ſaving the right of the Court to do this duty 
| themſelves i wont future nan if muy arias ſee cauſe, VN 


Bor be this as + ie muyf d the caſe of a remiſſion at leaſt 
it is not diſputable, that where a proſecution in the Court of 
 Juſticiary i is at inſtance of the kindred of the deceaſed, and 


HOMICIDE. 


What Court cau 
tax Aſſythment. 


iſſues in conviction of any ſort of culpable homicide, it is 


there a regular and legitimate part of the ſentence, to tax and 


award the aſſythment. As was done in the caſe of Maſon, 

July 13. 16743 of James Sommerville, December 8. 1704; and 
of Lieutenant Storrie in January 1985. And again, in all 
| caſes where this intereſt has not been previouſly ſettled by de- 


cree of ſome other competent judicature; there, of their own 


right, and independently of any remit, the Lords of Seſſion 


have juriſdiction in proceſs brought for the aſſythment by 


the next of kin, as a matter of pure pecuniary intereſt, 
Which is the proper province of that Court. This ſeems to 
be aſſumed, (for I do not think it is introduced), in the enact- 


ment of the ſtatute 1592, c. 157.; and two inſtances of ſuch 


” e, are to be found i in Maclaurin' s Reports, N o. 98. 


Any to the diſtribution of this ſolatium. According to "_ 
: deciſions ſhortly mentioned in Balfour 2, the widow has 
3 L . a A 


3 « Declaring ce. That it ſhould be but FORTY of this Court to wo 
_ * fy and determine. ſuch ſum or ſums in name of aſſythment as they ſhould 
think fit, in all ſuch caſes that ſhould come before them in time e not- 
Wo AY of the * 3 to the Barons of Exchequer. e 


2 + Prafticks, * 51). 


Aſſythment, ts 
whom due, 


* 
8 
L * 5 — — IS — — —- -— — _ 4 Wa _ : = I > - — W — Ix _ _ E -3 -2 
Er dry 5 — — — — — — — 
: 2 8 — > EE =o eee — 


4 
© 
18 
bl, 
j 
4 * 
22 
1 
1 
1 
n 
4 7 
15 
1 


— 1 ws hs — + A 3 
=_ 0 a. 3 e -> 5 2 ay + ID EIDE . — EEE — * — — 
3 ů O 1 — OE E — — . rr 8 
o_ Ds r — > oy oo © a —2—2—2—2— * 22 ͤ TE = y 
> JS 28 2 * 3 x 2 5 * e — — — — S <-> ES —— LT _ 
WERE! — — = 


ae 207 a9 


1 7 
Z IS END 
= 2 © — 


— 
_ 


452 A + [oF OFFENCES 


CHAP VI. right to a ſhare along with her ihe, the heir along with he 5 
other children, and the immediate iſſue, to the excluſion of the 

more remote deſcendents. It ſeems to have been held, that 
he who firſt purſued for the aſſythment, though not the near- 
eſt of kin, would exclude the nearer relations; at leaſt, if by 
refuſing to concur in the proſecution, they had ſhown a 
want of the due regard to their deceaſed kinſian. * 


33 XI. AccorDING to the order pee in . n : 
- of this Chapter, I have now to treat of the caſes of AGGRA- 
| VATED MURDER ; thoſe caſes, where either on account of 
ſome pecutiar baſeneſs or cruelty in the mode of the deed, 
or on account of the relative ſituation of the parties, our cuſ- 
tom proceeds againſt the murderer with more than uſual {e- - 
verity. | ES, 


Of Murder un- I. I SHALL be brief upon the firſt example, that of mur- 

| der Truſt. der under truſt, as a matter which cannot now be the ſub- 
1 ject of any queſtion in a court of juſtice. The thing was 

: eſtabliſhed by the ſtatute 1587, ch. 51. which declares it to 

be © quhair the partie ſlaine is under the traiſt, credite, aſſu- 

« rance and power of the ſlayer,” and raiſes the crime to | 

s the rank of treaſon.; ordering the offender to © forfaylt life, 

; lands and goods.” In themſelves, the words of this de- 

| ſcription are ſomewhat equiyocal ; and what the. meaning 

of the Legiſlature was might have been ſubject of contro- 

verſy, unleſs we had been informed by hiſtory *, of the oc- 
caſion of paſſing the act; namely, the murder of the Laird 

of Maclean in 1586, by one of the Macdonalds who had 

been in feud with'him, but enticed him to his houſe with : 
| ſpecial invitations, and . of ſafety. The proper caſes 5 

N ! ; 

2 Sec Spottiſwood's Hiſtory, j p- 26S 


AGAINST THE PERSON. 


7 e to which: the Hens applied, were thoſe where the. 
| deceaſed had put himſelf into the killers power, as at that 
| particular time, under the pledge and aſſurance, (either ex- 
preſs, or implied in the nature of the ſituation), of hoſpitality, 


453 
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| fafety, and protection; and in theſe it would more eſpeci- 


ally hold, if there had been previous feud between the par- 
ties, to occaſion the exacting of ſuch a pledge. It was under- 
| ſtood in this ſenſe in the following caſes, where ſentence 


paſſed for the ſtatutory pains. The caſe of William Roſs of July 26. x65 


 Dunſkeith *, who bearing deadly hatred to Gibſon, enticed 
him by a friendly invitation to the houſe of a third par- 
ty, entertained him hoſpitably there throughout the day, 
and at length, in the evening, invited him to lodge in 
his (Roſs's) houſe; which Gibſon having agreed to, Roſs 
and his ſervants murdered him in the dark, on the way. 
The caſe of Peter Weir, who murdered John Hamilton at an 


appointment which he had made with him, under pretence 


of ſettling certain controverſies at law that were between 
them. The caſe of Muir of Auchindrayne, who having ap- 
pointed to meet his ancient enemy, but late ally, the Tutor 
of Caſſillis, at a certain place, gave notice of this to others, 
and inſtigated them to kill him. The caſe of John Max- 


June 29. 1611. 


July x7. 1611. 


well of Gerrarie and his ſon, for the murder of Mackay of Dec. 15. 1629. \ 


Glaſſack, a perſon who had for ſome months been reſiding 


| with them at bed and board, © ſwa that nae ſuſpicione of in- 


„ jurie (ſays the record) to be done be the ſaid John Max- 


4 well could be thocht of be him.“ He was killed one 
| evening, when coming to the houſe of Gerrarie, in Any 
with Maxwell's ſons. 


Ir fond to be more deudefal; whether the ;odoment was 
night! in the caſe of Andrew Rowan, and alſo of the ſaid Wil- 


| ham 
=» He was oi crap with the murder of his own. with. | 


Of Murder un- 
der Truſt. 
A ug. 2. 1627. 
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"CHAP. VL Wind Roſs, which extended the ſtatute from thoſe caſes of . 
July 26. 1605. Cial or covenanted truſt, to that general and conſtant ſtate of 
| confidence, in which married perſons may be ſaid: to be, 
— | with reſpec to each other. In the next caſe which happen- 
Nov. 14. 1628. ed, that of John Jamieſon, the murder of the pannel's wife 
April 21. 1664. was libelled as fimple murder; In that of John Swin- 
| ton, it was again charged as treaſon but after full debate, 
in which Sir George Mackenzie pleaded for the pannel, the 
| libel was reſtricted to a charge of murder, aggravated by the 
| relation of the parties. The like reſtriction took place in 
5 May 17. 1665. the trial of Margaret Hamilton, for the murder of Robert 
E | Bedford her huſband ; a caſe of note at the time, and which 
ſeems to have been tried with extraordinary care. And al- 
| though in the later caſe of Robert Downie for the murder of 
Dec. 16. 1677. his wife, the libel is laid for murder under truſty and is 
found relevant in general terms, Pers the ene 1s for the 
ordinary paing of NG. + 15s 0 


INDEED, if the ſtatute properly related to the caſe of 
A ſpouſes, it was equally applicable to the truſt between parent 
| Jan. 22. 2663, and child. But Stair reports the caſe of Yeaman againſt 
Oliphant, relative to the murder of a mother by her ſon, 
5 where the Lords of Seſſion found that this was not murder 
Jan. 23. 1688. under truſt. And in the caſe of Philip Standsfield, for the 
| murder of his father, where the. ſtatute was libelled, the 
Court found the charge only relevant to infer the pains of 
death 1. But on theſe or any other ditticulties which may 1 
have ariſen touching the conſtruction of this law, it is need. 
5 Hts leſ 


1 « As to the pannell s murd ering * father, ie in the indytement, 
1 4 5 found the bell as it is libelled and ts relvant to he's the pains . 
. Lo 1 8 | 


AGAINST THE. PERSON. 


: leſs to enlarge ; Goa: the ſtatute of the 7th: of Anne, C.. 
| has reduced this offence to its natural and proper rank, of 
8 eee murder. | | 


*F 


2 Tak Ae finkare 901 away os Scottiſh ende, 1 in- 


troduced by the act 1593, c. 177, which was committed by 
killing in the Parliament Houſe during the fitting of Parlia- 
ment; or in the King” s chamber of preſence, the King being 


in the palace at the time; or in preſence of the King where- 


ever he is; or in the King's council-houſe during the ſitting 
of the Privy Council; or within the Inner Seſſion-houſe, du- 
ring the ſitting of as Lords 1 a for admpaiſtration 


of OO: 


45 A THIRD 4 of teat derbe chat . 


the ſame fate, was that of A alſination; ' which, in the caſe of 
its being done for ſervice rendered to the King or Church, 
had been raiſed to the degree of treaſon, by the ſtatute 


1681, Cc. 15. which was made on occaſion of the murder of 


Sharpe, Archbiſhop of St Andrew's; In our practice this 
term ſeems not to have been underſtood in its reſtricted and 
moſt proper ſenſe, of ſlaughter committed for hire, and in 


5 the quarrel of another, but more generally, as of any ſlaugh- 


ter done“ per inſidias et induſtriam, or by deliberate lying 


in wait. It is uſed in that ſenſe in the ſtatute above cited, | 


as alſo throughout the trial of James Mitchell, (in January 


We for his Ges on ROOD 1 ſome 8 rs before 1. 


54 Axornzn 


„* 


0 | The following are WIEN? in the libel : 6 You aid daily contrive, reſolve 


« and defign, the murder and aſſaſſination of the ſaid Archbiſhop.” And again, 


And after you had attempted and committed the ſaid villany and aſſaſſination 


« canguayy eee, et per nee, and by way of ee felony, you 
1 did 
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Poiſon. 


or OFFENCES. 


4. AxornER ſort of cater, which; 3 to Mac- 
kenzie *, had been made treaſon by the ſtatutes 1450, 
c. 31. and 32. is murder committed by means of poiſon, 
And certainly, in every point of view, it juſtly holds the 
rank of a dangerous and aggravated murder ; whether it be 


confidered with reſpect to the deliberate and continued ma- 
| lice which is ſhown in the contrivance of it; or the cruelty 
of ſuch a way of compaſſing death, which (as Mackenzie 


obſerves) is ſuch, that the law will not employ it even 
againſt a criminal; or the impoſſibility, of guarding againſt 


ſuch attempts, which thoſe perſons have the eaſieſt and moſt . 


frequent opportunities of making, who are in ſituations of 
confidence and truſt. N evertheleſs, i it will be difficult to find 
a warrant for apply ing the pains of treaſon to this crime, 
in either of the above mentioned ſtatutes ; whereof both 


-the words and the rubric, (whatever might be the intention 
of the Legiſlature), are ſtrictly limited to the homebringers 


of poiſon, and have no relation to the uſers. And thus we 
are at no loſs to account for that which Mackenzie bimſelf, 


both in his Treatiſe of Crimes and his obſervations on theſe | 
| ſtatutes, has remarked, (though he wonders how it ſhould be 


ſo) ; that he had found no inftance in the records, of the 
pains of treaſon inflicted on the giver of poiſon. Yet not a few 
atrocious caſes had happened, to which probably the Judges 
applied the utmoſt ſeverity, that was held to be within 
their power, I ſhall mention one of the moſt remarkable. 


On the 1ſt of December 1613, Robert Erſkine, and his 


ſiſters, Helen, Iſobel, and Anne Erſkine, were convicted of 


| * to deſtroy two — his nephews, ſons of the 


f 5 5 Laird 


. did go away and eſcape,” Dc. The term is uſed. in the 95 ſenſe in the | 
trial of John Maciver and Alexander Mowat, 15th December 1686, for the 
murder of Maciver's maſter, for whom ny: * in wait in the wood of 
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Laird of Dun, his brother, by ſorcery and poiſon, in order 
to get poſſeſſion of the family-eſtate. The libel relates, that 
for this purpoſe they went and conſulted with Janet Irving, a 
_ notorious witch, how they might beſt deſtroy the children; 
and that ſhe furniſhed them with certain herbs, to compoſe a 
draught; of which the eldeſt boy having drank, was ſeized with 
| violent vomiting, and died“ in great pain and dolour””, utter- 
ing theſe or the like words upon his deathbed, Wo is me that 
I ever had right of ſucceſſione to ony landis or living, for 
* « gif I had been borne ſome puir cotteris ſone, I had nocht 
been ſa demanit, nor ſic wieket practic ks had bene plottit 
„ againis me for my landis.““ The other boy recovered. 


* 
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Theſe pannels were convicted, and had ſentence to be be- 


| headed; 3 which was executed on all but Helen, who was al. 


lowed to go into baniſhment. There is no mention of for- 


feiture in the ſentence. Neither is it any part of the doom 
on John Dick and Janet Alexander his ſpouſe, who were 
convicted in March 1649, of the murder of his brother and 
ſiſter, having poiſoned 'them with arſenick, which was admi- 
| niſtered 1 in a a or batinock. | 
| 80 it mals to enter farches into this diſcuſſion now, 
after the ſtatute of Anne, which has lowered this ſort of mur- 
der from the rank of treaſon, if ever it ſtood in that degree. 
The following are ſome of the moſt noted trials for it in later 
times. Nicolas Cockburn was convicted of the murder 
of her huſband and his mother; a crime to which the main 
incentive ſeems to have been, to diſappoint a beneficial ſettle- 
ment in favour of the mother as a widow. Andrew Wilſon was 
convicted of poiſoning his ſpouſe; for the purpoſe, i it appears, 
of marrying a younger wife. In Auguſt 1765, Patrick 
Ogivy and Catharine Nairne were conyicted nd che crimes 
2 3 M j . | of 
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ot deaf and poiſoning her huſband, who was Ogilvy' s bro- 
ther. The catalogue may properly be cloſed with the no leſs 
atrocious caſe of Mathew Hay, convicted at Ayr, in May 
1780, of poiſoning and attempting to poiſon a whole family; 
one of whom, the perſon chiefly meant to be deſtroyed, was 
pregnant by him at the time. She, her fiſter, and her ſiſter- 


in-law ſurvived, though gfieyoully injured in their weh; 


but her father and mother died. 


Of Murder by 


Poiſon. 


Jan. 16. and f 
Feb. 8. 1676. 


TO bring a wr oniles thi BPR ond of murder by poi- 


| ſon, it is not indiſpenſable that the ſtuff or ſubſtance. admi- 


niſtered be of that kind, which is ordinarily known and di- 
ſtinguiſhed as a poiſon; if the circumſtances of the caſe yield 
pregnant evidence, on the whole, of the pannel's intention 
to deſtroy by means of it. Which may not; only appear 
from the known quality and common operation of the 
thing, (as where arſenick is given or verdigriſe); but alſo 


from the exceſlive quantity, or the frequent repetition of the 


doſe, being of a ſubſtance ſuch as hemloc, tartar emetic, and 
many others, which are uſed as medicines :|/and may alſo 


appear from the age or the condition of the perſon to whom _ 


the compoſition is applied; as if a few drops of laudanum 


are given to a new-born infant, or if a perſon, for, ſome 


flight complaint, is made to take large and repeated. doſes : 
of the very medicine, the moſt ſuited to increaſe and aggra- 


vate it into a mortal illneſs. How unlikely ſoever ſuch a thing, 


it did once happen: I refer to the caſe of George Clerk, 
John Ramſay, and William Kennedy, to which Mackenzie 
alludes; but without giving a full account of it. Clerk and 
Ramſay were ſervänts to John Anderſon, merchant, i in Edin- 
burgh ; Kennedy was an apothecary's apprentice ; and theſe 
three had conſpired to rifle Anderſon's: houſe, and to kill 


him by poiſon, for their * — of the ſpoil. The 
ſeaſon 
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ſeaſon happened to be ſickly, anda flux was: catalina: the 
town. And this opportunity they took advantage of, to 
adminiſter ſuch medicines to him in his drink and victuals, as 
| might bring that complaint on him; ; which accordingly 1 in a 
ſhort time enſued. They next gave him a potion, to lay him 
f aſleep; and while he was in that ſtate, they broke into his repo- 
ſitories, and plundered him of money, jewels, and other effects, 


: to a conſiderable amount. Contrary, however, to their ex- 
pectation, the diſeaſe appeared to abate, and the man to be 


in a way of recovery; which made it neceſſary for them 


to adminiſter ſtill more violent purgatives, ſuch as might 
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inſtantly waſte and deſtroy him. One doſe appears to have - 


been given on a Saturday morning, another on the evening 


- of the ſucceeding Sunday, and early on the morning of Mon- 


day he was dead. A libel laid for theft and murder upon 
theſe grounds, was found relevant againſt Clerk and Ramſay. 


The jury found them © guilty of the theft, and alſo guilty 


E of deſigning”? (that is conſpiring), to diſpatch John An- 


derſon the defunct, and giving him powders and jallops to 


that effect. They were condemned and executed ac- 
cordingly. With reſpect to Kennedy, who furniſhed the me- 

dicines and received part of the plunder, a debate enſued on 

the relevancy of the libel; and in the end, after he had lain 

twenty months in goal, the Court ſaw cauſe to baniſh him 
on his own petition, without Earn. * interlocutor 
8. the n | 


1246 Tur crime or ante AG; is one of thoſe which and 
a fit place in the lift of aggravated murders; being ſuch, of 


- which the laws of all countries have agreed in teſtifying their 


abhorrence, by denouncing ſoine extraordinary puniſhment for 
the Ne who ſhall be convicted of ſo wicked and unnatu- 
3M2 E - = ral 


July 30. 1677. 


ki. the Pains of 
Parricide. 
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4 a deed. What our Legiflature has fixed on fur chat pur- 
poſe, is a total corruption, (contrary to our ordinary cuſtom), of 
the convict's blood; ſo as that all his poſterity may © be dif. 
« heriſed in all time hereafter, fra their lands, heritages, tacks, 
7 poſſeſſions ; ; which are to devolve on the next collateral 
relations, in the ſame manner as if the direct line had failed. 
This is ordered by the ſtatute 1594, ch. 224. with reſpect to 
him, „that has ſlaine,. or ſhall hereafter: ſlay. bis father or 


mother, gudeſir or gudedame.”” Mackenzie has given his 


opinion, that theſe terms are not to be extended to the kill- 
ing of a father or mother by affinity. And indeed, be- 


ſide the reaſons which Mackenzie has given, there is this 


other, that in themſelves the relations by alliance are not in 


the ſame degree of awe, reverence, and ſanctity as the natu- 
ral; on which account, in the conſtruction of the ſtatute 
againſt beating of parents, Which uſes the ſame terms of 
father and mother, it has been found * that they do not 
include father nor mother-in-law. -i The ſame! author has 


{aid 2, that though not in terminis ſo, expreſſed, the ſta- 
tute may however reach the caſe of the parent killing 
the child. But, beſide the general rule againſt extending 


any penal law by implication, there ſeems reaſon to doubt 
this from the very nature of the ſtatutory pains, which 
are not ſuitable to that ſituation, and would be attended 


vith the abſurdity of diſinheriting the grand-child, in the 


caſe of the murder of its father by the grand- father. Nei- 


ther has this opinion that ſupport from the authority of the 
Roman law, which Mackenzie has ſuppoſed. For though the 


+ ©. of a child, and alſo of ſome other relations, was 
1 4 | known | 


2 Caſe of Brown and Chalmers Jy 18, 3735: 5. 


F. Tit, Parricide, No. 3. 
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; known by; the name of parricide in the Roman ſyſtem ; 3 yet 
the peculiar pains of parricide, by drowning. the convict 
ſewed up in the ſame bag with a dog, a viper, and an ape, 

_ were confined: to the caſe of proper parricide by the murder . 
of father, watben or e Weisen in the direct line of af 
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rn the whole, Mackenzie inclines to the ſevere con- Do they rode 


| ſtruction in the caſe alſo of natural children; becauſe, (ſays — Wi. 


he), this is a crime againſt nature. But what he alleges on the 
other ſide ſeems to be the better reaſon; that they ought not 
to be ſubject to the diſadvantages of a ſtate, whereof they 


do not enjoy the benefits. And if this be a ſound plea, it 


applies equally to the caſe of the ſlaughter of either parent; 3 


ſince, how certain ſoever the natural connection with the 
mother, the baſtard child does not inherit of her, nor of 
any perſon through her. It is always to be remembered, 
that the queſtion is not about the perſonal puniſhment of the 
murderer; but about a patrimonial conſequence to his iſſue, 
and this only introduced by a poſitive ordinance, which in 
uſing the terms father and mother, may fitly be underſtood 
to mean only thoſe relations, which are acknowledged by the 


: law i in | other queltzons.. 


| 4 navk found bat four convictions of this monſtrous crime 
* the record. That of John Dickſon, eldeſt ſon of Dick- 
ſon of Belcheſter, April 30. 1591, who had ſentence to be 
broken on a row or wheel ; that of Philip Standsfield, Fe- 
bruary 6. 1688, for the murder of his father Sir Philip Stands- 
field of Newmills; that of William Rutherford, Septem- 
5 ber 7. 16943 and that of James Lauder, February 14. March 7. 


- 5 * The two laſt e had ſentence to have the right 


hand 


bs Dig. ad 4 L. 9. No. 9 . 
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Parricide. 
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CHAP. VI. b ſtruck off before execution. For what reaſon I know 
not, the ſtatute was not libelled in any of theſe inſtances. 
One of the circumſtances ſtated in the libel, and given in 
evidence, in the caſe of Standsfield, as a preéſiimptiee of his 
guilt, was that the dead body of his father bled afreſſi when 
the pannel touched it. He was, however, convicted on very 


„b — a a . 4 p — 9 9 
» 28 a ; 5 — * UD CRETE N DET: NOS * fag * n. a ng 
A a bs. >, ' * " Fae * = © fo 1”, x + r 7 . — 3 — . = <3 l 3 wack ** 3 8 2. * Wan n * W — 
r reer A e ere 8. — 
4 - 
4 4 


of Child Mur. 6. IT yet r remains to Wa notice of Ather ſort uf mur- 
85 der, which alſo paſſes under the name of parricide, (in a looſe 
ſenſe), and is of all murders the moſt frequent ; the murder 
of a child by its own parent. This too, more commonly 
happens by the hand of that one of the parents, who by 
: nature ſtands moſt attached to the child; but whoſe affec- 
tions, in the caſe of an unlawful intere nme have to ſtrug- 
} gle with the alſo natural and ſtrong emotions of ſhame, 
q h the fear of relations, and too often the dread of want, 
A and the bitterneſs of treachery and deſertion: A ſtruggle 
4 | the more difficult to be ſuſtained, as ſhe has to bear it 
4 © | in ſecret, and for a length of time, and without any aid of 
Y 2 _ counſel, or of comfort, to ſupport her. Beſides ; this ſort of 
? | 5 | ſlaughter is the more likely to be frequent, that it is not 
b like others, which excite immediate inquiry by the ſudden 
4 + diſappearance of a known perſon, and are proclaimed by the 


; plain marks of violence upon the body, as ſoon as it is found; 
U but on the contrary, by ſteady denial of the pregnancy, and 
L | | | a ſecret delivery, and concealment of the dead body, may be 
placed beyond the reach, (in a great meaſure), of ordinary le- 
gal evidence to detect it. Add to this; that even when the 
| body is diſcovered, there is yet ſo great a difficulty of aſcer- 
1 | =: * taining whether there has been life in it 1; as well as that 
pl | 1 See on this ſubjeQ, an able paper of the late Dr William Hunter's, publiſh- 
| ed in Medical Obſervations hy a Society of Phyſicians in London, vol. vi. art. 26. 
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the new and tender life may be ſuppreſſed with ſo little uſe 
of violence, nay, without any violence at all, by bare ne- 
glect and want of care of the helpleſs infant; circumſtances 
which at once en and nen to the deed. 


| Fr abi theeskis eite Joes mash feb 2 in 


1680 and 1681 ; of which period there are very numerous 


the kind above deſcribed, in which a jury could not con- 
vict, without - proceeding on ſuch; preſumptions as are not 
85 very deſirable to be truſted, in a matter of life and death. 
To repreſs, therefore, the growing frequency of the crime, 
and, as far as might be, to relieve juries from ſo painful an 
5 exerciſe of judgment, the Legiſlature added an enactment to 
the ſtatute-book, the act 1690, c. 21. which is framed on 
the like plan that had been followed in ſome other coun- 
tries 7, and authoriſes, or rather obliges, a jury to convict, 
on proof of certain indicia or preſumptions of guilt, with- 
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1690, as to 


ials 1 14; in Child Murder - 
trials for child- murder, and theſe,” for the greater part, of N 


out direct evidence of murder. The circumſtances ſelec- 


ted for this purpoſe are, that the woman have conceal- 
ed her ſituation during the whole period of pregnancy, 
aand have not called for help to her delivery, and that 
the child is found dead, or is miſſing. Even before the 
paſſing of this law, juries in many inſtances, though not 
invariably, had been in the uſe of attending to theſe: pre- 
ſumptions. © Moſt of the many convictions obtained in Ja- 
nuary 168 1, were upon no other grounds, and the ſame is. 
true e reſpecting ſome others of older date; that, for inſtance, 


of. 


* See 21ſt Jac. I, e. 27. Edict of Henry II. of France, an. 1556. 
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of luargaret Black, of the 4th Auguſt 16575 chat of Mar- 
garet and Agnes Taylor of the aqth June os ; and of Beſſie 
Brebner of the 17th July 1663. Alſo, in June 1614, Janet 
Brown was convicted of child-murder, in regard ſhe went out 
to the fields, and ſo neglected the ordinary help for being 
delivered. Nay more; even in caſes where the jury, not 


chooſing wo proceed on ſuch grounds, had acquitted the pan- 


nel of the murder; ſtill the Court in thoſe days, were in 
the uſe of conſidering the preſumptions of concealment and 


failure to call for help, and of inflicting ſome correction, | 
and ſometimes a ſevere one, for this blameable courſe of con- 


duct. In this ſituation, Margaret Ramſay had ſentence to 
be ſcourged, and to be baniſhed from the city of Edinburgh, 


March 6. 1662. And on the 20th Auguſt 1662, (but with 


this difference, that the jury expreſsly remitted the preſump- 


Child muſt be 
_ amiſſing, 


tions for the conſideration of the Court), Marion Lawſon was 


ſentenced to be ſcourged, and to be . from the ſhe- 
oe 6 58 of © 65 Lothian. ws: 


Ker us now attend more perckeularby to vibe pi 


which the ſtatute has required, to place a jury in this, (as 


it muſt be admitted to be), diſtrefling ſituation. It is the 


fundamental circumſtance, that the woman be proved to 


have been pregnant, and that the child be miſſing, or that the | 
dead body of a child be found, which is proved to be her child. 


In the former caſe, the proof of the pregnancy can only be by 


thoſe > haze: mute in the _ at the woman” 8 ee which 


x © The Lords find the ty mae how. own child 3 and re- a = 
« mits the ſame to the knowledge of an aſſize; as alſo, they remit to the 
| aflize to conſider how far the probation of the preſumptions and circum- | 


_ * ſtances libelled does infer the pannel guilty of the ſaid crime of murder.” 


hs 
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| ſhow her to have been recently delivered, (or, as I find the 
witneſſes often expreſs it, to be a green lighter woman). 
The ſtatute has preſumed, that deciſive evidence of the preg- 
nancy may in this way be obtained, (elſe it could not have 
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ordered any thing in the caſe of a child that is miſſing), and | 


that where the birth is a mere abortion, or has not been 
foully dealt with, it will not be put out of the way. The 
| libel was accordingly ſuſtained, (though, for a ſeparate rea- 

ſon, the proſecutor only inſiſted for an arbitrary puniſh- 
ment), in the caſe of Catharine Smith ; where the child was 
ſtill miſſing at the time of trial, and no evidence was offered 


of her having brought one forth, other than the condition of 


her perſon. In the caſe of the body being found, that evi- 
dence may be ſtrengthened, if the woman, on being ſhown 
the body, has before witneſſes admitted it to be that of her 
child; which confeſſion, of itſelf, has always been held 
ſufficient proof of that material fact againſt her. An argu- 
ment was maintained to the contrary, but without ſucceſs, 
in the caſe of Margaret Crooks ; who was convicted, and 
had doom in terms of the ſtatute. The verdict alſo againſt 
Marion Govan, December 7. 1703, on which ſhe had ſen- 
tence of death, ſpecifies her CNY of the child 
as s the ground * conviction: I, 
Ir at here, before proceeding, be proper to obſerve, 
that this alternative of the child being found dead, or being 
miſling, which was perhaps neceſſary to be inſerted in the 


ſtatute, ſeems 1 in ſome inſtances to have crept alſo into the 


.3N $1: libel ; 


1 4 Find, Gee. That Marion . pannel, is guilty of contravening the ſaid 

act, by concealing her being with child, and not calling for help in the time of 
_ © the birth, and after notice of her being brought to bed the child was found 
dead, which he IT to be Ber 3. | 


July 28. Aus 5. 
Dec. 2. & 4. 
1718. 
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libel; which bears an alternative charge, chat ebe the 


child was found dead or was miſſing. The libel is in that 
form in the caſe of Helen Marſhall, of Ann Brown, and of 


Janet Hutchie. Now, (though in none of theſe caſes was 
any objection ſtirred), the propriety of ſuch a charge may 


ſeem to be doubtful, This is a matter of which the proſe- 


cutor never can be ignorant; and he is obliged to make his 


charge definite and poſitive, as far as the circumſtances of 


the caſe allow him. Nor has the ſtatute given him any 
diſpenſation in this reſpect, but only put two grounds of 


accuſation in his power, either of which he may employ, 
as the caſe happens to be. I have not obſerves mand this 


faſhion has been followed | in later times. l 


TI flare has, 10 the "OO plc FINE that the 
woman conceal her pregnancy during the whole ſpace. And 
touching this article a queſtion has ariſen, whether there be 
need of an active and induſtrious concealment (if I may ſo 
ſpeak), on the part of the mother, as by the uſe of devices to 


_ diſguiſe the ſtate of her perſon, or by poſitive denial of her 


pregnancy to ſuch as inquire ; or if it ſatisfies the ſtatute that 


ſhe fails to reveal her ſituation; which, as a negative, will prove 


itſelf. The former conſtruction was argued for in the caſe of 
Margaret Paterſon, Auguſt 18. 1712, and of Helen Marſhall, 


February 15. 1720: But no regard was paid to the plea on 


Nov. 7. 21. 22. 
1726. 


either occaſion; as indeed it ſeems to proceed on rather a 
ſtrained interpretation of the words. That the contrary is 
the ſettled doctrine, farther appears from the verdict and 
judgment in the caſe of Catharine Bell. The jury did not find 


that this woman had concealed her pregnancy, but negative- 


ly, thus, * and do not find it proven that ſhe ever revealed 


© her being with child . the whole Ae of her being 


66 ſo. * 
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ſentence of att: | i re t eee 


> 


In this a we have Sinden to jnquins concerning Proof of Dit. 
the diſcloſure which the law means to exact of the paringl;; Oe of the 
Of what kind and degree it muſt be, to ſave her from the A 
ſanction of the ſtatute. One thing never was doubted; that 
the law did not mean to exact of her an open proclamation 
of her ſhame, but only ſuch a diſcloſure, as in itſelf may be 
| ſufficient to take off the preſumption of any evil purpoſe 
_ againſt the child on its birth. If ſhe reveal therefore to 
two or three perſons, though theſe be even her own relations, 
and though to all others ſhe perſiſt in denying her preg- 
nancy ; this has always been held ſufficient to avoid the pre- 
| ſumption of the law. In particular, it had that effect in 
the caſe of Elizabeth Orrock, where the jury found, That Mar. 1. & z. 
during the ſaid time of the ſaid pannel Elizabeth Orrock's 775 
being with child, ſhe revealed the ſame; Jean Orrock the 
« pannel's ſiſter-german being one of the witneſſes ',” In 
the caſe, alſo, of Elizabeth Johnſton, tried on the 7th and 
8th of the ſame month, the jury had in this matter given 
credit to the aſſertion of two witneſſes ; one of whom ſwore, 
that ſhe revealed to him, in the . of ſome other per- 
ſons. They found in general terms that ſhe had revealed ; 
and thus the woman's life was ſaved. 7 


1 is nale to more doubt, and has been the ſubject of op- Diſcloſure to 
: poſite Judging whether a diſcloſure ought to be ſuſtained $2 +. og a 


3 N 2 that 


1 She Gnomes that no one was 1 when the pannel cmd to her. There 
Was but one other witneſs, who ſwore to a different occaſion, when the panne! 
| had Jy 3 ly. | 
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CHAP. VI. 
—— — 
Nov. 22. 1695. 


Feb. 28. and 
Mar. 3. 4. 1709. 


_ Diſcloſure to the 
Father, if ſuffi- 


cient. 


that is made to one perſon, alone. On the libel againſt 


Chriſtian Park *, the Court, in their interlocutor of rele- 


vancy, expreſsly repelled the defence of diſcloſure made to 
one woman, at the diſtance of five weeks after the. pannel 


found herſelf with child. But another, and a later caſe, was 
at leaſt more humanely, and I think more ſoundly. judged, 
the other way. I mean the caſe of Iſobel Taylor, where 
the jury * find her being with child revealed to one wit- 
* neſs, and as for the other defences not proven ;”” where- 
upon ſhe was fimpliciter aſſvilzied. The diſcloſure in this 
caſe was on the evening preceding the pannel's delivery, and 
to a woman who gave her lodging in a barn, where ſhe was 
delivered, alone, in the night. The truth ſeems to be, that 
the idiſcloſure to one perſon, if this perſon be ſuch who is 
under no temptation to keep the ſecret, may Rs 04 be wa | 


dered as a revealing to _ 3 more. 


Bur what ſhall be aid, if the one + ia to e the 


pregnancy i is diſcloſed, is the father of the child? On the 
one fide; the ſtatute has not diſtinguiſhed, but has ſpoken - 


of revealing in general terms, On the other; it ſeems difi- 
cult to underſtand the law as having regard to any but that 
ſort of diſcloſure, which indicates the mother's purpoſe to 
take care of her child, and puts it in ſome probability of 


being ſaved. Now this can hardly be ſaid of a diſcloſure to 


the father alone, who may often be little diſpoſed to inte- 


reſt himſelf in the matter, and whoſe treatment of the mo- 

ther it ſometimes is, that urges her to the crime. This point 

1 - BL FD 
« Find the indictment relevant to infer the pains libelled; and repel the de. 

4 . of her telling to one ſingle woman, that ſhe was with child, five weeks 

« after ſhe conceived * to be with chuld.” WE 


AGAINST THE PERSON. 


cannot be ſaid to have yet received a deciſion. It is 


true, that in the caſe of Marion Burnet, the Court ſuſtained 


the defence proponed by the pannel, that ſhe revealed her 
being with child to the father during the time thereof; 
and that the child was not come to the full time when 
„born.“ But theſe defences are ſuſtained jointly ; and the 
| laſt ſeems to be relevant, of itſelf. In the later caſe of Marga- 
ret Stewart, the father ſwore poſitively that ſhe revealed to 
him, but defired him to keep the matter to himſelf. The 
jury, notwithſtanding, found her guilty ; and ſhe was con- 
demned to die. But in this way, (for any thing that ap- 
pears on the geren che Ny was never Judged of by the 
Court. 
In whichever way this queſtion may a der wüde 5 de- 
cided, (if unfortunately it ſhall again be tried), it will be 


difficult to follow one invariable rule, (though the ſtatute 
has made no diſtinction, but neither was it neceſſary), 


with regard to all diſcloſure, to whomſoever made, or with 
whatſoever views. For what if the mother diſcloſe her 
pregnancy to ſome one, and at the ſame time her reſolution 


to deſtroy the child when born, and endeavour to ſeduce 


this confidant to approve and aſſiſt in the purpoſe? Inſtead 
of invalidating, ſuch a diſcloſure ſtrengthens the preſump- 
tion againſt the mother. Is it nevertheleſs to be held, that the 
caſe is thereby taken from under the operation of the ſtatute? 
Or again; is it to be held ſufficient, though ſhe only reveal it 
to an idiot, or to one of ſuch tender years, as cannot be ſup- 
Poſed t to n any uſe of the information? ? 


Tas audio alſo had been ſtarted reſpecting the article of 
diſcloſure, Whether it muſt be voluntary, or will be equal- 


| * available though occaſioned by conſtraint ; as for in- 
| --. ance, 


Mar. 22. 1543. 


Muſt the Diſclo. 
ſure be volun- 
tary. 
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CHAP. VI. 


Nov. 18. & 25. 


— 


* 


or OFFENCES. 


ſtance, on examination Gre, a Juſtice of the Pape or 4 


 kirk-ſeſſion. There was a debate, but no deciſion by the 


Court, on this matter, in the caſe of Jean Cowan, who proved 


| 734. that the kirk-ſeſſion, entertaining ſuſpicions of her ſituation, 

I ſent a midwife to her, to whom, though with ſome diff. 

| | culty, ſhe was prevailed on to confeſs ; and that ſhe af- 
4 terwards renewed her confeſſion to the kirk-ſeſſion them- 
5 ſelves. The jury found a verdict in her favour. And it 

l | | ſhould ſeem, rightly : becauſe all ſuch confeſſions are truly 

| voluntary; as well as the ſituation of the woman is the ſame, - 

4 and her temptation to deſtroy the child is equally at an 
| end, by the divulging of her ſhame, whether it happen in 

i the one way or the other. For the ſame reaſon, and as the 
8 ſtatute has not diſtinguithed, it ſeems not to make an abſo- 

4 lute difference in law, at what period of the pregnancy the 
1 diſcloſure be, whether in the beginning or towards the 
1 cloſe; though the nearer it is to the period. of delivery, ö 
q the ſtronger is the ee i in her fayour. 7 

A Muſt the Diſclo- Anornxn, Kas delicate Pe oecurred in. the... -- 


ſure be poſitive. 2 | 2. 5 3 is 
Mar: x2. & 23. trial of Margaret Anderſon: it relates to the degree of cer- 
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« quaint the deponent therewith.”” 


tainty with which the pannel mulſt expreſs herſelf in regard | 


to her ſituation. One witneſs ſwore, © That in the begin- 


« ning of May laſt the deponent aſked Margaret Anderſon, 
„if ſhe was with child, and ſhe ſaid /be thought ſhe was with 


« child: That there was nobody preſent, and from that 


time till the child was born, ſhe never did any more ac- 
Another witneſs ſwore, 
That having ſuſpicion that the pannel was with child, ſhe | 


did about the middle of the month of May laſt inquire 
„ at the pannel whether ſhe was with child or not, who | 


made anſwer, That * did not une perfetdly whether ſhe was 
ils 


AGAINST THE PERSON. 


c zvith child or not, but that ſhe thought herſelf to be with child.” 
The jury, by a plurality of voices, found the libel proven, 
in ſo far as ſhe brought forth a child without calling for 

help in the time of the birth. And found, that the two 


« witneſſes in the exculpation are not concurring, in ſo far 


as the pannel's declaration anent her being with child 
« was not poſitive to them.“ She was in conſequence 
condemned to die. But I think her caſe was rigorouſly 


Judged, not only by the jury, but the Court alſo. For this 


verdict, which is of the nature of a ſpecial verdict, cannot be 

ſaid to bear an explicit finding, either way, on the article of 
concealment, which is however a neceſſary circumſtance of 

the ſtatutory crime; beſide that the verdict does not ſay, ei- 
ther that the child was miſſing or was found dead. 

Lusx of all; (though of this not many illuſtrations can 
be ſuppoſed to happen in practice), it ſeems to be a neceſſa- 
ry quality of the concealment, that it continue down to the 

death of the child. For though the mother deny her preg- 
nancy during the whole ſpace, and be delivered without help; 
yet if ſhe relent, and do not at that time deſtroy the child, 
but preſerve, acknowledge, and ſhow it as her's; happen to it 
afterwards what may, the inveſtigation of the alleged murder 
is in this caſe matter of common law, and in nowiſe ſubject to 
the ſtatutory rule. For according to the whole context of the 
ſtatute, and eſpecially by the words found dead or amiſing, it 
is plainly intended for the one caſe of murder done on an in- 


fant unknown, and in the view of concealing that any ſuch 


| has ever exiſted. Whereas, in the caſe now put, the mo- 

_ ther's ſhame is publiſhed, and more effectually than it would 

have been by any declaration before the birth ; her child is 

known to have been born alive ; 3 Is neither Wem dead, nor is 
| miſſing: 


Concealment 
muſt be till the- 
death of the 
Child. 
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CHAP. VI. 


March 3. 1701. 


effe 


Or OFFENCES 


miſſing on the birth ; and cannot afterwards Alen without 


occaſioning ſuſpicion and inquiry, as in the caſe of any other 
exiſting perſon. A ſituation not very remote from this was 


once the ſubject of trial. Chriſtian Oliphant, being with 
child, had confeſſed the fact to the family in which ſhe li- 


ved. She brought it forth, however, in the fields, by the 5 


Diſcloſure of 


N 


ancy; its 


river Tyne, ſecretly and unaſſiſted, and travelled away with 
it to ſome conſiderable diſtance. A man ſaw her with it, 
alive, immediately after the birth; and at the place where 
ſhe ſlept that night, and remained next day, it was ſeen, 


alive, by the people of the houſe. Early, however, nexkt 
morning, ſhe went off from her place of lodging without 


warning; and the body of the child was ſoon after found in > 


a coal fink. The indictment againſt this woman was laid 
upon the ſtatute 3 but was reſtricted, at calling, to an arbi- 
trary puniſhment, © In reſpect the pannel was found with 
© the child alive. She emitted a qualified confeſſion; was 


convicted in terms of it; and had ſentence to be ſcourged | 


and ſet upon the . 


I Nx regard to the effect af diſcloſure 3 on the part of 


the pannel ;—this, at one period, was only to fave her life, 
leaving her liable to ſome inferior correction. The reaſon 


was, that by the ſuppoſition of the caſe, ſhe ſill had wilful- 


ly and wrongfully neglected to make the requiſite provi- 
ſion for her condition, or to uſe aſſiſtance in the delivery; 


and in this had ſhown a criminal indifference about the fate 


of her child; expoſing it to the plain riſk of being de- . 


ſtroyed in the birth. By the ordinary ſtyle, therefore, of in- 
terlocutor, as uſed for many years, it bore a clauſe in theſe 
or the like words, ſubjoined to the finding of a relevancy 


on the ſtatutory charge. "100 for * the foreſaid 


pt - FEIEFANCY. 5 


A dict returned to that effect in her favour. 


— 


AGAINST THE PERSON. 


e relevancy to an arbitrary puniſhment, ſuſtain the defence, 
„ that the pannel, while ſhe was with child, did reveal 
that ſhe was ſo. In one inſtance, that of Janet Riddell, 
the thing is done in a form which makes the reaſon more pal- 
pable. And ſeparatim, that part of the libel, viz. that in 
a the time of the birth the pannel called not for help, (find 


a it) relevant to infer an arbitrary puniſhment ; and ſuſtain 


the defence proponed for the pannel, that ſhe revealed her 
„being with child, relevant to elide the capital puniſhment.” 
The inſtances are alſo numerous of arbitrary puniſhment, 
and often a very ſevere one, inflicted on a pannel, upon ver- 
Margaret Pater- 
| ſon, in theſe circumſtances, was tranſported, November 24. 


1912. Chriſtian Strachan had the ſame 'ſentence+» on the 
_ ſame day. Elizabeth Johnſton was adjudged to be twice 


ſcourged, March 8. 1715. Elizabeth Orrock had the ſame 
| ſentence on the 7th of the ſame month. Iſobel Stirling was 
adjudged to be ſcourged, and to be confined in the houſe of 


correction for fix months, November 21. 1726. . in- 


: e more nen brow a accom 
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curd”. 
MURDER. 

— — 

Dec. 29. 1501. 


| . 0 it be ſubſtatitially juſt, that one who bids been Diſcloſure of 
3 guilty of this miſdemeanour, ſhould not be diſmiſſed with- L regnancy, its 


out ſome cenſure ; yet with reſpect to the matter of form, 
it may ſeem more queſtionable, whether it be a correct or 
regular courſe, thus to reſtrict a libel laid upon the act 1690. 
Such a libel is a charge of the crime of murder only; and 


the terms of that enactment are, as it were, an interlocutor 


of relevancy on the -preſumptions of guilt related in the 
| libel.” If they be all proved, then muſt the jury find the 
pannel guilty of this conſtructive murder; and if any one 
be e as Plain it ſeems to be, that a verdict of not guilty, 
3 4 SH £ or 
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CHAP. VI. 


Nov. 18. 1734. 


Mar. 22. 1743. 


r OFFENCES * 


or not proved, ought to be returned. If, inſtead of this, | the | 
jury return a ſpecial verdict, finding ſome of theſe preſump- 
tions proved, and ſome of them not, no judgment can regu- 


larly paſs upon it, but to aſſoilzie; becauſe the charge has no 


relation to any inferior, offence, but to. the crime of murder 
only, and to the ſtatutory mode of proof, which is an in- 
ſtituted matter, and diſtin from every. other. The find- 
ing of previous relevancies for arbitrary puniſhment on the 
ſeveral preſumptions ſeparately, and in the view of verdict 


being returned in theſe partial terms, ſeems, ; therefore, to 
have been ſomewhat a looſe and inaccurate practice. To 
authoriſe an interlocutor of that ſort, the libel, both in the 


major and minor propoſition, ought to bear a diſtinct charge 
of the failure to call for aſſiſtance in the birth as a nes 
offence, and liable to its proper penalty. 411 
ACCORDINGLY, it is now ſome time Goes this an fs in- 
terlocutor was diſcontinued. In the caſe of Jean Cowan, the 


revealing, equally as the calling for help, was found relevant 


entirely to elide the charge 1. This judgment was repeated in 
the caſe of Margaret Stuart, where the form of the inter- 
locutor is ſaid to have undergone a thorough diſcuſſion, in 
the view of ie a rule For the future 2. The ſtyle of 


words 


I But far diding u this' laſt eee 185 e. on the 8 ſuſtain the $1 A 8 


| that the pannel did reveal her being with chilg, or did call To help iv in the birth. 


2 & Nene find the nga her kaving; timd and Dus libelled, TI 
forth a child, which was thereafter. amiſſing or found dead; and that the pannel 
« during the whole time of her pregnancy, did conceal her being with child, 
% and did not call for help or aſſiſtange at the time of the birth, relevant to infer 
« the pains of law; and for eliding this laſt mentioned article of the judgment, 
ſuſtain the defence, that the pannel, eons +: her Pregnancy, did 127 87 1 2 | 


* * EF) 


AGAINST/THE"PERSON. - 


words deviſed on that occaſion, was preciſely followed in the CEE. 


caſe of Anne Moriſon. And I have not obſerved that in any 


later caſe, either any puniſhment is inflicted, or a relevancy Dec. CES 
to that purpoſe is found, on any of cue wy libels os 900 Jan. 10. - £759: 
ſort which have been in 9" 65" "Jo 


* 


Tax Adee e one alta more, to inne out the pro- Of the Failure 
| ſecutor's caſe ; that the pannel have not called for, and = Help to 
rth. 
made uſe of, help and aſſiſtance in the birth. For if the 
contrary be the caſe; if ſhe reveal her pregnancy at this 

critical period, hen it would moſt concern her to conceal 

it, if ſhe had any evil purpoſe; ſhe has therein furniſhed 

reaſonable evidence, that her previous ſilence was owing to 

ſhame or other excuſable motive, and not to any reſolution 
againſt the child, which in the end ſhe-does all that in her 

lies to preſerve: At leaſt, it is evidence that if ever ſhe har- 
boured any ſuch wicked purpoſe, ſhe repented before it 
| was too late. Beſides; in this way, evidence is provided 
of the actual condition of the child at wr VERN? WARS 


: it . dead or alive. ba 


Tux chief queſtion Which ariſes, on a this clauſe of the ſtatute Of the Failure 
8 whether, to elide the charge, the pannel has to prove that 8 8 | 
ſhe both called for and made uſe of help in the birth? or if 
it be ſufficient that ſhe'ſend for help, although in the end ſhe 
do not make uſe of it? This ſeems to be a queſtion upon 
the caſe; and which cannot be decided by any one inva- 
riable rule. In general it is obvious, that the ſtatute means to 
require ſuch a courſe of conduct on the part of the mother, 
as defeats the preſumption againſt her from the concealment 
of her pregnancy, and bears earneſt of a fair intention to- 
wards the child, at the time of her labour, Put'the caſe there- 
On» e (chr Syeut ene, 
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_ CHAP. VI. 
3 3 


„ 


OF OFFENCES _ 


fore, that having fallen in labour, the pannel diſcloſes her 
pregnancy, till then carefully concealed, to the only perſon 
who 1s in the houſe with her at the time, and diſpatches 
her to ſome diſtance for a midwife. When they arrive, 
the child is miſſing ; and the mother refuſes to ſay what 


has become of it. Certainly this caſe is under the ſtatute. For 
though ſhe has called for aſſiſtance to the birth, and has there- 
by revealed her pregnancy, it is in ſuch a way as bears evi- 


dence of her hoſtile diſpoſition to the child, and ſhows that 


her whole conduct was no other than a contrivance to 


get rid of this troubleſome witneſs, the more eaſily to de- 


ſtroy it. Or again; if, on their arrival, the meſſenger and 


midwife find the door of the houſe ſhut againſt them, ſo that 
after much delay they are obliged to force entrance; 


and if they find the body of the child concealed within the 


houſe, though not bearing marks of violence; here too the 
real motive of the pretended call for aſſiſtance is ſufficient- 
ly explained, to deprive the pannel of all benefit from this de- 


1 The caſe would not be more favourable to her, if on 


coming to the Houle: 12 ſhould find the door open, and the 
woman 


1 Elizabeth Johnſton, being with had! went to the houſe of Iſobel Craw- 
ford, to whom ſhe revealed her condition. When near her time, ſhe ſet 'out 
along with Crawford, on the road for England, meaning to bear the child there; 
but was taken ill by the way, and was delivered in the fields, with the aſſiſtance 
of Crawford, who dreſſed the child, and carried it back to, or at leaſt upon the 
way to her own houſe; but ſoon after, expoſed it in the fields, where it was 


found deed. Libel was laid againſt theſe women, both on the act I690, and at | | 


common law. Afterwards, the proſecutor reſtricted the libel to an arbitrary pain. 
In theſe terms, it was found relevant; and the women, being convicted, were 
condemned to be whipped and baniſhed, November 9. 1702. It ſeems very 
doubtful, whether the act applies to ſuch a caſe at all; for it does not appear that 
the mother revealed, and took aſſiſtance, at firſt, for her own fake only, and with 
a view to deſtroy the child upon the birth. If that had been the _ of 22 | 
caſe, 1t would have been attended with more e Giſkculty. 


— 


* 


AGAINST, THE PERSON. 


woman abroad; and upon dbl mould are her i in the 


fields, and the dead body in her nee or hidden there 


E in ſome . . W 


1 on 11 e they 955 ready entrance of the bend 
and find the body of the child openly expoſed in the ſame 
apartment with the mother, who ſays that it was ſtill- born, or 
that it periſhed in the birth for want of help, the caſe ſeems as 

| clearly not to be within the ſtatute. She has ſhewn her diſ- 


5 55 poſition to ſave the child at this critical time, how blameable 
ſoever before; and the body is here patent to immediate in- 


ſpection, whereby it may be judged, whether her ſtory be 
true or falſe. The caſe of Agnes Scott was nearly of this 
_ deſcription. She pleaded, that her pains came on her ſud- 
denly, about a month before the full time, owing to exceſs 
of work as a reaper in the fields; and that ſhe ſent a girl of 
ſeven or eight years of age, the only perſon who was in the 
houſe with her at the time, for a midwife. Meanwhile, ſhe 


was delivered, as ſhe ſaid, of a dead and immature child, 


which ſhe ſhowed to the midwife on her coming. In thefe 
85 circumſtances, the Lord Advocate conſented to her baniſh- 
ment; which was a courſe of lenity not ſo common at that 
time as it has ſince become. A defence of the ſame ſort was 
ſtated for Elizabeth Stirling. She related, that being ſeized 
with her pains, ſhe requeſted help of certain perſons, who 
accordingly came to attend her; but that theſe perſons ha- 
ving left her, in the opinion that her time was not yet come, 
the was afterwards, in their abſence, ſuddenly taken ill, and 
Vas delivered of a dead child. The Court found it relevant, 
in general terms, that ſhe called for help in the birth. But. 
the W on this e was s againſt Rei. . 

8 Ix. 


55 One of the moſt = DIS caſes in 6 the record, is that of £ Joon Riddell, March ; 


wer. Being to be with child, ſhe. was conveyed from one place to 
| | | another 
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478 no OF OFFENCES! 


CHAP. VI. - Ix 1 to che beneiit bf this b there is a IOW 
Calling for 8 why it muſt always have been greater than that of 
Help; its Effet. revealing the pregnancy. Though the pannel have re- 
vealed, ſhe is ſtill liable to the charge of criminal ne- 
glect with reſpect to the time of birth; whereas the cal- 
ling for aſſiſtance on that occaſion not only reveals the 
pregnancy, but reveals it at the very time when the 
_ diſcloſure is of greateſt ſervice to the child, and gives the 
fulleſt aſſurance of the mother's reſolution to preſerve it; 
ſince, if any harm were meant it, this were the ſeaſon when 
the moſt anxious concealment would be uſed. Acordingly, 
there is no inſtance of any ſentence following on ver- 
dict finding this defence proved, nor of interlocutor reſtrict- 5 
ing the libel to an arbitrary puniſhment upon ſuch a ground. 
July 5-&6. Indeed, the interlocutor in the caſe of Anne Davidſon, ex- 

4 21 preſsly finds this defence relevant to elide the libel. And 
Nov. 7. & 14. in that of Iſobel Stirling, the diſtinction is pointedly made 
_ between the two defences, by IR the one as Folovant 

to 4 and the other to roſtrict is I, £ 5 

| | Tamas . 

| s upon a 8 7 25 examination or - ſome ſuch Les It appears 3 : 
the proof, that ſhe was delivered in the courſe of conveyance upon this ſledge, 
among ſome ſtraw, and in the preſence, but without the knowledge, of two men 
and two women, who were conducting her. The diſcovery was made, by 
one of the child's feet n e che ſtraw. She was convicted, and had 
ſentence of death. ESD | ns 


1 The Lords find the libel, as founded on the act of Parliament 1690 li- 
< belled on, relelvant to infer the pains of death and confiſcation of moveables : 
« But for eliding fmpliciter the foreſaid relevancy, ſuſtain this defence, vis. 
“that the ſaid pannel called for help and aſſiſtance to her the time of her 
birth; and for reftriing the foreſaid relevancy to an arbitrary puniſhment, 
« ſuſtain this defence, vr. that the pannel while ſhe was with the ſaid child * | 
« reveal to others that ſhe was is.” Es | N 


1 


AGAINST: THE PERSON. ; ET 


„ being che qualities which the ſtatute has expreſsly CHILD 
required in the charge, does it farther lie on the proſecutor to ere ar Fr | ; 
prove, that the child was a ripe, child, produced at the full I h 
time, and born alive? This is not by any means the rule. wg as 
It was, on the contrary, here,—in the difficulty of bringing | F : 
| ſuch a proof, that the main inducement lay to the paſſing of . — 
ſuch a ſtatute. If the body were miſſing, or were not found + + ol 
until diſſolved by time, the proſecutor was excluded from all | = 
the means of ſhowing that the child was born alive ; and as | 
little could he prove the duration of the pregnancy, ſo as to | _ 
ſhow that it might be a living birth, in a ſituation where the | 
fact itſelf of pregnancy is always ftudiouſly concealed. . To 
relieve him, therefore, from this difficulty, and in conſide- | „ 1 
ration that the blameable conduct of the woman, in conceal. f 
ing her ſtate, and refuſing aſſiſtance, is the cauſe of this 155 8 
embarraſſment, and is withal ground of ſuſpicion againſt 55 9 
her; the ſtatute has ſhifted this diſadvantage in point of 8 9 
proof over to her fide, and has made the inference againſt her, 
that the child was born alive, and was murdered by her the 
mother. This is plain from the expreſſions and whole con- 
text of the act, which declares, that in theſe circumſtances, 
of concealed pregnancy and unaſſiſted birth, the mother 
mall be reputed the murderer of her child that is found dead 
or is miſſing ; in which it aſſumes and implies, that the child 
has once been alive, to be deſtroyed. Though it has occa- 2 
ſionally been done, the proſecutor need not therefore attempt FS 
any proof, leſs or more, to that effect, (a proof, which is in- 
deed impoſſible if the child be miſſing); nor need he even 
aver in his libel, that the pannel was delivered at the full 
time, or of a ripe or living child. Among the many inter- 
locutors which have been pronounced on charges of this. 
- fort, (charges far more numerous. than for any other kind of 
| murder), 
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| CHAP. VI. 


Mar. 11. 1729. 
Nov. 18. & 25. 


1734. 


Mar. x. 1715. 


Feb. 15. and 
Mar. 8. 1720. 
Mar. 22. 1743. 


Wy. 


or OFFENCES. 


murder), there are, as far as I have ü but two, which | 


have any alluſion to the maturity of the child; thoſe in the 
caſe of Jean Davidſon ; and Jean Cowan; in both of which 
the proſecutor, having proof of the maturity of the child, 
had thought it proper to lay and circumſcribe his libel in that 
manner; and in this the interlocutor naturally followed the 
libel. But in the caſe of Elizabeth Johnſton, where the libel _ 
did not ſtate the duration of the pregnancy, nor affirm that the 


child was ripe or born alive, or had come to that maturity 


that it might have life, the exceptiontaken on that ground was, 
after full debate, repelled, and interlocutor was given in the 


ordinary ſtyle 1, without any mention of ripe or living birth. 


The ſame objection was again repelled in the caſe of Helen 


- Marſhall 2; and a third time, in that of Margaret Stuart. 


1 The pannel argues thus, © That though the libel bears that the pannel con- 
*« cealed her being with child during the whole ſpace, yet it does not condeſcend 
how long that ſpace was. And no perſon can be tried for their life upon an 


46 indefinite libel. For if the concealment be for a month or two, it will not be 


« contended that ſuch a concealment, (although abortion had followed), would 
have fallen under the ſaid act of Parliament. And yet that caſe would have 

4 fallen under the generality of the preſent libel. / At leaſt, the libel ſhould have 
been, that the child was come to the mA of a ripe ebyld, ſo as to have 


« life.” i Fo 5 LK 


2 & Find, that the ſaid pannel having been with child, and concealing the ſame £5 
during the whole ſpace, and not calling for nor making ule of help in the 


« birth, and that the child was tound dead or amiſling, Jointly relevant to infer 


« the foreſaid pains.” In this libel, certain circumſtances were farther laid, for 
inferring the pannel to be the actual murderer of her child, independently of 
the preſumption of the ſtatute. Now, in ſuſtaining theſe, the ſame interlocutor | 
pointedly diſtinguiſhes, and requires. proof of the child having been ripe, thus: 
And, ſeparatim, find the following facts, viz. That the pannel, the time fore- 
« ſaid, brought forth a ripe child as ee Ke. relevant to * the _ | 
< guilt of the aid crime.” 235 


AGAINST THE PERSON. „ 


5 In lp other caſes, ſuch as that of Anne Reid, this point , CHILD 
2 MURDER. 
Whew being. ſtarted, 1s Sides up. / „„ 53 


Nov. 14. 1720. 


bc . 


(Baie; alchough the 6 hn 8 ro thus far to What if the | | 
| W the proſecutor, and to raiſe a preſumption againſt the 2 — ogg 1 
pannel, that the child was born alive; yet ſtill it does not | | | ; 
follow, (nor would ſuch a purpoſe be reconcileable to juſtice), ME, 1 
that this ſhall be an abſolute preſumption, which the pan- = 
nel may not redargue by any proof on her part. If the | 5 
body of the child has been found, and ſhe will undertake to f | 
ſhow, by the clear opinion of thoſe who inſpected it, (being 
competent judges of ſuch a matter), that it was a mere | | 
_ abortion, and of ſuch a period that it never could have been . i 
quick; certainly this is a relevant defence to elide the ſta- | 3 
tute, and which ſhe muſt be allowed to prove. Indeed, even by 
the older practice, it was ſutained to lower the charge to an 
arbitrary pain, if the pannel, without ſaying that the child — 
never had quickened, alleged that it was unripe, and born e 1 
_ conſiderably, before the full time: this probably, on a pre- 
ſumption that ſhe had been ſuddenly taken with her pains, and 
that the child could not have ſurvived. In the caſe, already 25 A | 
quoted, of Margaret Crooks, the Court © ſuſtain the defence July 28. and _ 
of her having revealed her being with child; or, ſeparatim, n. 7 
her child not being brought to the full time, relevant to 
reſtrict the crime as libelled to an arbitrary pain.” In 
the caſe of Mary Nicol, who alleged that her delivery was Feb. 12. . & 13. 
in the ſixth month, verdict was returned, finding the quali- 5 
fications of the ſtatute proved, but with this addition, © but 
2 does not find it proven that the child was come to the 
full time ;”” whereupon ſhe had ſentence to be ſcourged, 


and to be confined three years in the houſe of correc- 
2 3k ee ON20 ONS tion. 
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482 OF OFFENCES 
CHAP. VI. tion *, Again; it was ſuſtained to reſtrict ths libel n : 
— —— 2 | 
Mar. 3. 170g, Marion Burnet, that ſhe had revealed her pregnancy to the 
father of the child, and that ſhe had not gone to the full 
time. On the 2oth December 1700, Jean Hay was convid- 


ed on her own confeſſion, which bore, that ſhe concealed | 


her pregnancy, and did not call for help, but that the child 
was ftill-born, and born long before the time : She was * | 
Jugged t to be e and N i 


Is the ſtatutory | |" "TIBOR ſtill; though d child pe born at xs full time, : 


Preſumption ab- 


flute in all Vet neither is the preſumption abſolute againſt the mother, 


Caſes? in every caſe, that it muſt have been killed by her. For 
what if ſhe be delivered of it at a time when ſhe is delirious 
from diſeaſe, and incapable of calling for help either to the 

child or to herſelf? This was found relevant to reſtrict, in 
Mar. 1. 1713. the caſe of Elizabeth Johnſton. Or what if ſhe allege, | 
„ recently before her delivery ſne received ſuch blows 
and injuries as might probably deſtroy the child in the 

womb, and ſhow proof of this upon the body of the child, 
as bearing the plain marks of a dead birth? In ſhort, the 
ſtatute has authoriſed to convict on a certain ſort of pre- 
ſumptive proof; but which, like all proof of that kind, is 

liable to be outweighed by deen of ſuch e as are 
* excluſive of ane „ . 


Form of Tnter- Taz reſult of theſe ſeveral conſiderations is, that, contrary to 
locutor on the the ordinary practice of the Court, an articulate interlocutor 


Charge. 
FS" of relevancy i is pronounced on THE charge; which, Ane 1743, 5 
n { 


bd 
F< 


1 The WET I of this verdict are woorels nod at firſt fight ſeem to lay 
upon the proſecutor the burden of proving that the child was ripe. But the 
real meaning was to ſind negative upon that article, in favour of the woman. 


AGAINST THE PERSON. - "als 


has ordinarily. been expreſſed in theſe or the like terms: r 1 
Find that the ſaid pannel having, time and place libelled, —— =_ 
brought forth a child, which was thereafter found dead ; 

< and that during the whole ſpace of her pregnancy ſhe did 7 

4 conceal her being with child; and that ſhe did not call for 
5 « -_ or aſliſtance at the time of the birth; relevant to infer 9 
the pains of death; but for eliding this article of the indict- a | 
© ment, allow the pannel to prove, that during her preg- * ++ 
« nancy the revealed her being with child.” A proof of „ | 

all facts and circumſtances, to exculpate, or alleviate, is at 4 
the ſame time allowed. In ſome inſtances; ſuch as that of 
Janet Heatly, March 3. 1761, —of Anne Davidſon, July 5. 
| and 6. 1762, —and of Anne Mackie, Auguſt 5. 1776; notice 

is alſo taken of the calling for help as relevant, to exculpate : 

but this is implied, when the ſame is found as to the, article 
2 of wann WO | 


5 end to the FR Wy who may be the objects of this Go Does the Act 
ol proſecution; the only controverſy which has occurred, is Win to 82225 
concerning married women, whether they were meant to be | 
included under the ſanction of the law. This plea was firſt 
| ſtarted i in the trial of Catharine Smith; and there, (but whe- Nov. 3. & 24. 
ther for this or for other reaſons cannot be ſaid), the proſecu-. EAR) 
tor, in the end, thought it proper to reſtrict his charge. But 
though it be probable, that the Legiſlature had chiefly in 
view the caſe of ſingle women, as thoſe who more frequent- 
ly are under the temptation of concealment; yet there are 
no words in the ſtatute to authoriſe the making an exception 
in favour of a married woman, in any caſe where the pre- 
ſumption will ſuit her condition. Such it is, and one indeed 
to which all the reaſons of the law more eſpecially apply, 
8 the become pregnant in the abſence of her huſband. 
0 3 a 'The 
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CHAP. VI. 
Go 


July 20. — 
Aug. 3. 1724. 


or OFFENCES 


The libel was ' accorditighy: "WRT Where in the vhs of 7 
Margaret Dickſon, which was of this preciſe deſcription; 
and ſhe was convicted, and executed. It is even a poſ- 


ſible caſe, that a married woman may be intereſted to con- 


ceal and deſtroy her infant, though ſhe be cohabiting with 
her huſband at the time. This will be true, if ſhe was al- 
ready with child to another perſon, and ſome months ad- 
vanced in her pregnancy, at the time of her marriage; or if 
ſhe have become pregnant during the abſence -of her huſ- 
band, and her time of delivery be ſo near his return, that 


a the child cannot paſs for his. But no caſe of this extraordi- 


nary deſcription has yet been tried, though I find that the ſi- 


tuation had once occurred. For on the 19th November 1711, 


Charge on the 


Act 1690, does 


it allow Art and 


Part? 


Barbara Taylor offers a petition for bail; which bears, that 


ſhe ſtood committed on a charge of murdering her infant, 
brought to the world within five months after her marriage. 
This petition is refuſed, though her huſband concurs in 


it, and ſets forth, that he has no doubt of the child being 


his, and that ſhe had revealed her fituation to him 1 
time ae = | 1 7 3 


| I HAVE now nothing more to add reſpecting the na- 
ture of a libel on the act 1690 ; if it be not that it is in the 
ſingular ſituation in the law, of not admitting a charge of 


art and part. The ſtatute, in its whole ſtrain and context, 


has immediate relation to the mother alone, who is ſuppoſed 


to be the one perſon in the world, that is conſcious of the 


wicked purpoſe. If, therefore, the caſe ſhould happen, that 
ſhe calls aſſiſtance to the birth, but on her own account 
only, and not to preſerve, but to deſtroy the child; which 
with the aid of this aſſociate ſhe does; the aſſociate muſt 


be tried by the ordinary ered of od as FRON the actual mur- 


der. | 


2] dan? In one inſtance, a trial on the ſtatute; had, however, 
been attempted. On the 14th November 1720, Anne Brown 


| was indicted on the act 1690, for the murder of her child; 


and in the ſame libel, William Reid, the alleged father, was 
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CHILD 
MURDER. 


J 


by indicted, * as art and part with the ſaid Anne Brown in the 


4 ſaid murder; at leaſt as acceſſory to her bringing forth the 
4 ſaid child without calling for or making uſe of help, and 


_ « burying the ſame in'the trench of the Citadel of Leith; in 
4 fo far as,“ &c; Certain circumſtances: are afterwards 
charged to infer his participation of the murder ; ſuch as his 


ſcandalous converſation with the mother till near the time of 


| her delivery, his concealment of certain linens when ſhe 


Was impriſoned, and the like. This mode of charge was 
objected to on the part of both pannels, as incompetent 


and contradictory. And although, in his information, the 
proſecutor abandoned the charge of art and part, and only 
inſiſted on the criminal converſation and concealment of 


the linens, as ſeparate crimes of their own ſort, and relevant 


to infer an arbitrary pain; yet, in the end, it was judged ne- 


ceſſary entirely to deſert this libel, and indict the woman, 


ſingly, of new. She was convicted and executed. But there 
were no farther eee againſt Reid. e eee . 


| Tux a0 1690 concludes with a proviſion, very proper to by 
made on ſuch an occaſion, for the due notification of this new 
la to the inhabitants of the land, by publication of the act, 
at the market-croſs of the head burgh of every ſhire, and by 
reading at the church of every pariſh. But it has repeatedly 
been found, and eſpecially i in the caſe of Orrock and Johnſton, 


in March 1715, that it is not neceſſary for the proſecutor to 


aver that ; any ſuch promulgation was made. It has been ar- 
Sued — this e was at — 7. rate only added ob ma- 
| | | Inn 


Dec. 19. & 30. 
720... 


Promulgation of 
the Act 1690. 


| 1 85 5 


or orrrxexs 


_ CHAP. VI. 


2 


— 


jarem cautelam, and not as a e of PRs 3 But con- 
cerning this it is needleſs to inquire at the preſent day, after 
the ſtatute has for more than a eee been Nor to ene. 
cution. | 
I nar cloſe my alk of this. rigorous edit. Veri it 
is difficult to diſiniſs the ſubject, without taking notice of the 


great number of capital ſentences which have been pronoun- 


ced, and I am afraid executed, on the ſtatutory evidence 
alone r. Such, indeed, was the facility of conviction laid 
open by the ſtatute, as had at one time betrayed both pro- 


ſecutor and Judges, into a degree of ſlovenlineſs, and of 


indecent haſte, in trials for child- murder, to which I find 


nothing to be compared with reſpect to any other article 


of our criminal ſyſtem. Of this I need give no ſtronger 
proof than the practice, which was far from uncommon, 
of carrying on ſundry trials for child- murder, in one ſit- 
ting, and before the ſame aſſize, who incloſed, and re- 
turned their verdicts on the ſeveral libels into Court, at one 
time 2. The lateſt conviction on the ſtatute, was that of 


Anne Mackie, on the 5th of Auguſt 1776. Of late years, 
in caſes where the charge has been upon the ſtatute only, 


and which have otherwiſe been favourable to the pannel, 


: In the ale of Anne Davidſon, 10 5. 6. a an eminent n 1 
man- mid wife, (Dr Young), ſwore, that the ſwimming of the lungs was not a cer- 
tain ſymptom of living birth : For that this would happen if the child gave but 
a ſingle fob, though it died in the birth; and that it might alſo be the effect of 

| putrefaction. Mr Alexander Wood, ſurgeon, alſo ſwore, that at the diſtance of 
eight or ten days, there are no certain ſymptoms by which phyſicians can ſay, 
whether the child was porn to the full time or not. Bee the above quoted papet 
of Dr Hunter” s, to the ſame effect. x 


2 On the 3d March 1759, Beſſy Turnbel, Iſobel Taylor, 8 . 
each for murdering her own child, are ſent to one aſſize, who con vict two of them. 


AGAINST THE PERSON. 


2 has been common for the proſecutor to conſent to the pan- 
nel's petition, praying to be Tris forth of Scotland, or 


for other ene wiiment. 


5 In the way of 1 to this of clilld-emnider; I ſhall 
© bere ſubjoin a few words concerning another very frequent 
_ offence againſt infant children, and which too, may ſome- 


Of the Expo- 
ſure of Infant 
Children. 


times iſſue in their death: I mean, the deſertion and expoſure | 


of them to the riſk of what may happen. One can imagine 
caſes of expoſure, (and ſuch have already been taken notice 


of), which ſeem more properly to be caſes of murder, if the 
death of the infant ſhall enſue, than of any inferior offence. 


But even where the child is not abandoned in ſuch a way as. | 


bears evidence of a reſolution to deſtroy it; ſtill for the mo- 
ther to deſert her helpleſs iſſue, and expoſe it to any mate- 
rial riſk of periſhing, though it ſhould not die in conſe- 
_ quence, and much more where it does, cannot but be con- 
ſtrued a high crime. Indeed, if the child die, though only 
_ accidentally, and by connection with the expoſure; as if it 
be expoſed in a field, and is killed by the cattle treading on 
it, or on a highway, and is cruſhed to death by a carriage 


running over it; the crime ſeems to be no other than a ſpecies 
of culpable homicide. Mary Graham was indicted for in- 


ceſt, and for the expoſure of her new born child, naked as it 
4 came into the world,“ in a field of corn, where it was after- 
wards found dead. The Court found this part of the charge, 
(though certainly not very remote from murder), relevant to 
infer an arbitrary puniſhment; ; and being convicted on her 


” nl, confeſſion , the was ſentenced to be ſcourged, and to be 


| confined 


| 6M Her confeſſion dives: ns That ſhe did 0 gd lay it ont, naked « as it was 
85 | 1 * born, * the enn, r rd after * births.” 


Dec. 21. 170g. 
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OF OFFENCES 


Aud in the houſe of correction, till the magi n of the 
burgh ſhould diſpoſe of her. The caſe of Iſobel Kilgour, 


which alſo iſſued in a ſentence of ſcourging and baniſhment, 


was nearly of the ſame deſcription. In the month of March, 


and about five of the evening, and in ſevere weather, ſhe had 


expoſed her child, of about three weeks old, upon a ſandy bank 


near the road from Invereſk to Leith, and had there left it, 


ſtuffed into a rabbit's hole, (as appears on the proof), with its 
head inwards, and the ſand gathered up to the mouth of the 
hole, ſo that the body lay for ten or twelve days unobſerved. 


| The libel was laid as for murder, and was found relevant, in 


Of Self. Murder. 


it), as the bo aan of a ad article ; 3 in an offence, 


general terms, to infer the pains of law. The jury found 5 
her “ guilty of expo/ing her child in terms of the libel, which 


“was the cauſe of the child's death.“ Now, the libel did 
not relate ſome of the ſtrong circumſtances above mention- 
ed, and bore an alternative charge, of putting the child in- 


to a hole, or leaving it expoſed upon the ground. On this re- 
ference in the verdict to the libel, the Court could do no 


other than adopt the more favourable account of an expo- 


ſure upon the ground, and at no great diſtance from a high- ? 


way. And thus he pannel's life was ſaved. 


1 ae the example os „ in reſer- 
ving ſelf- murder (though there is very little to be ſaid on 


of f 


Z 8 And there wandered the foreſaid child, 2 putting it into a > hot in a lan- 5 

« dy bank, near to the road leading from Invereſk to Leith, where it died im- 

% mediately, or ſoon thereafter. At leaſt, time and place foreſaid, ſhe left the ſaid 
child por the fercſaid ground, expoſed to the cold at that ſeaſon of the year, 
« where it died in a ſhort ſpace thereafter, and in which place its dead body was 

« found.” It concludes thus: . At leaſt, time and place foreſaid, the ſaid child 
« was mnrdered, or /e eft upon the ground, expoſed to the cold, without any help 

«or aſſiſtance, whereby itdied * or "20008 thereafter,” | 


5 + 4208 * 
e 
1 


of a nature quite 4iſtin& Arg” any 1 eme of ho- SELF * 
micide. Though it may be contrary to popular belief, there 8 
| ſeems to be no law, nor practice 1, for inflicting any in- 

dignity on the remains of thoſe e e perſons, who 

finiſh their courſe in this unnatural way. But according 

to all authorities 2, the ordinary patrimonial conſequence | 

of homicide takes He againſt their executors, in the con- 


fiſcation of all their moveable goods; ; which is made effec- 


£ | tual on eſtabliſhment of the fact, in an action of declarator 
before the Supreme Court. Craig has mentioned the caſe of 


Thomas Dobbie, in which it was judged, that even the plea 
of madneſs is not relevant to hinder this penalty from taking 
Place, « Neque inſaniæ objectio recepta, cum nemo ſanus id face- 
«© ret.” But this ſeems to be an inſufficient reaſon ; and all 
later en have Eur une . to oe r 


x — tx juin epinio given in the 4 of Mungo Camp- - 
vel. 0 532. ; | 


2 See Skene's Tremiſe of Crimes, Craig lib. 1. a 16. Ne. 32.3 lib, 2. 
4 6, No. 1. „ 
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